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States Sistrirt Olmtrt, 

FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 416-52. 

-4- 

Sidney Buchman, 

of 1255 North Crescent Heights Drive, 

Los Angeles, California, 

Plaintiff, 

—against— 

John S. Wood, as Chairman, Francis E. Walter, Morgan 
M. Moulder, Clyde Doyle, James B. Frazier, Jr., 
Harold H. Velde, Bernard W. Kearney, Donald L. 
Jackson and Charles E. Potter, as members of the 
Committee on Un-American Activities of the House of 
Representatives of the United States, 

Defendants. 

- 4 - 

Docket Entries. 


1952 

Jan. 28 Complaint, appearances, Exhibits “A” and “B” 
served for service on United States Attorney, 
February 4, 1952, Attorney General February 5, 
1952, service on 1, 4, 6, 7, 9, February 6, 1952. 

Jan. 28 Summons, copies (9) and copies (9) of com¬ 
plaint issued. 

Service 2, 5, February 18, 1952. 

Numbers 3 and 8 not found February 19, 1952. 

Jan. 28 Affidavit of plaintiff, Exhibit 1, Attorney Gen¬ 
eral, February 5, 1952. 
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1952 
Jan. 28 

Feb. 11 

Mar. 31 

Apr. 11 

June 11 

June 13 
June 14 

June 23 

July 16 


Docket Entries. 


Motion for preliminary injunction denied; Fiat; 
Matthews, J. (X) 

Order denying motion for temporary restrain¬ 
ing order; Matthews, J. (X) 

Motion of defendants to dismiss complaint; 
mailed March 31, 1952; P. & A.; appearance of 
Charles M. Irelan, Ross O’Donoghue and Frank 
Strickler. MC 3-31-52. Filed. 

Stipulation of counsel extending time for filing 
opposition to defendants’ motion to dismiss to 
April 29, 1952. Filed. 

Memorandum of P. & A. in opposition to motion 
to dismiss. Filed. 

Order dismissing complaint; Pine, J. (X). Filed. 

Xotice of appeal for plaintiff; deposit by Pepper 
& Siegel; $5; copy mailed. Filed. 

Designation of record on appeal of plaintiff. 
Filed. 

Amended designation of record on appeal; 
mailed July 16, 1952. Filed. 



3a 


Complaint. 

(Filed January 28, 1952.) 

-- 

[SAME TITLE.] 

-♦ -- 

Complaint for Declaratory Judgment, Injunctive Relief, 
Etc. (to Declare Invalid a Certain Subpoena Issued 
by the Defendants). 

The plaintiff, above named, by Murdaugh S. Madden 
of Washington, D. C. and Pepper & Siegel, of New York, 
N. Y., his attorneys, for his complaint against the defend¬ 
ants above named, respectfully shows and alleges that: 

First: This is a claim by plaintiff for a declaratory 
judgment under the Federal Declaratory Judgment Act 
of June 14, 1934, as amended, 28 U. S. C. Section 2201, 
under Rules 57 and 65, sections (a), (b) and (d) of the 
Federal Rules of Civil Procedure, and this suit arises 
under the Constitution and laws of the United States, and 
is therefore within the jurisdiction of this Court. The suit 
involves an actual and justiciable controversy which has 
arisen and now exists between the plaintiff and the defend¬ 
ants with respect to the validity and propriety of a cer¬ 
tain subpoena, hereinafter described, issued by defendants 
on January 15, 1952 and served upon plaintiff on January 
17, 1952, and a dispute between plaintiff and defendants 
as to the official character and legality of the testimony 
given by the plaintiff for two hours, fifty minutes before 
a sub-committee of the defendants in Los Angeles on 
September 25, 1951. 

Second: Plaintiff is a citizen of the United States and 
a resident of the State of California. 
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Complaint. 

Third: For about twenty years, and until in or about 
September, 1951, plaintiff was engaged in work as a writer 
of motion picture screen plays, and in certain years, par¬ 
ticularly in and about 1937 and from about 1945 to Sep¬ 
tember, 1951, as a writer-producer. Plaintiff has not 
worked in or for the motion picture industry since about 
September 1, 1951. 

Fourth: Defendants constitute the Committee on Un- 
American Activities of the House of Representatives of 
the United States (hereinafter referred to as “the Com¬ 
mittee”), a standing committee of said House, created by 
resolution of said House (H. Res. 5, 79th Cong., 1st Sess., 
91 Cong. Rec. 1U, 15 [1945]) and existing pursuant to the 
Legislative Reorganization Act of 1946, 60 Stat. at L. c. 
753, Title I, Part 2, Sec. 121 (b) (1) (q). 

Fifth: In or about September, 1951, plaintiff was 
served in Los Angeles with a subpoena issued June 13, 
1951 by the Committee under the seal of the House of 
Representatives of the United States, by the Honorable 
John S. Wood as Chairman of the Committee, requiring 
plaintiff to appear on September 20 in Los Angeles, 
California, “before the Committee on Un-American Ac¬ 
tivities or sub-committee thereof of the House of Repre¬ 
sentatives of the United States.” (A copy of said sub¬ 
poena is annexed hereto as Exhibit “A”.) 

Sixth: Pursuant to said subpoena and to continuances 
thereof, on September 25, 1951 plaintiff, accompanied by 
counsel, testified fully and publicly before a sub-committee 
of the Committee, consisting of three Congressmen, the 
Honorable Francis E. Walter presiding as Acting Chair¬ 
man. Plaintiff was not excused until first the Committee 
Counsel and then the Acting Chairman announced that 
there were no more questions. 
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Complaint. 

Seventh: Subsequently to plaintiff’s testimony on Sep¬ 
tember 25, 1951 and presently, the defendants have con¬ 
tended and contend that plaintiff did not testify before 
the Committee because one of its members, to wit, Con¬ 
gressman Jackson was absent during part of said testi¬ 
mony. 

Eighth: The authority to sit and act was given by 
Congress to “the Committee on Un-American Activities, 
or any sub-committee thereof.” Legislative Reorganiza¬ 
tion Act of 1946, 60 Stat. c. 753, Title I, Part 2, Sec. 121 
(b) (1) (q). Upon information and belief, gathered from 
a study of the records of the Committee, other witnesses 
have testified before less than a full sub-committee and, 
in fact, it has been the practice of the Committee to hear 
testimony at times in public session before two or three 
members of the Committee. 

Ninth: In testifying and in the matter of declining to 
divulge the names of past associates, plaintiff did not, 
never has, and does not, intend to avail himself of any 
technicality. The nature of his testimony was not at 
all affected or influenced by the presence or partial ab¬ 
sence of Mr. Jackson, or by the question of a quorum, 
and if there was any failure of a quorum plaintiff has 
waived the same and so notified defendants on September 
27, 1951. 

Tenth: Plaintiff maintains that his appearance and 
testimony on September 25, 1951 was a legal and official 
appearance and testimonial performance and the minutes 
thereof are valid and a part of the Committee’s records 
as though each and every member of the Committee were 
present throughout the testimony and that the Committee 
does not lack the power to proceed against plaintiff on 
the minutes of his testimony and that the waiver by plain- 
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Complaint. 

tiff is effective and the Committee knows that plaintiff is 
willing to take any and all steps by stipulation and consent 
to waive and eliminate the question of quorum, and to 
perfect the record of his testimony, as the Committee may 
desire. 

Eleventh: Nevertheless, and despite the fact that plain¬ 
tiff testified fully in response to a subpoena, as set forth 
above, and that plaintiff has duly waived any possible 
lack of quorum, the Committee, upon information and 
belief, has taken the position that plaintiff’s appearance 
and testimony on September 25, 1951 was not official and 
that plaintiff should therefore be required to appear 
before the Committee and again undergo the ordeal of 
testifying. On January 17, 1952, in the City and State 
of New York, plaintiff, when apprised that the Committee 
was seeking to serve him, accepted service of a subpoena, 
issued January 15, 1952, under the seal of the House of 
Representatives of the United States, by the Committee 
on Un-American Activities of the House of Representa¬ 
tives of the United States, by John S. Wood as Chairman 
of said Committee, directing plaintiff to appear before 
said Committee on January 24, 1952 in Washington, D. C. 
(A copy of said subpoena is annexed hereto as Exhibit 
“B”.) Said subpoena was by direction of Committee 
Counsel thereafter continued to January 25, 1952 at 11 
o’clock A. M., to January 25, 1952 at 2:15 o’clock P. M., 
to January 25, 1952 at 4:30 o’clock P. M., and by direction 
of the Chairman of the Committee, to January 28, 1952 
at 10 o’clock A. M. The Committee does not purport to 
justify the issuance of the subpoena on any grounds other 
than the one that the prior appearance was not official. 

Twelfth: After plaintiff testified before the Committee 
on September 25, 1951 and prior to the issuance of any 
second subpoena for plaintiff’s reappearance before the 
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Complaint. 

Committee, the Committee was advised of the fact that 
were plaintiff to be subpoenaed again he would testify 
only in exactly the same way he had testified on Sep¬ 
tember 26, 1951. 

Thirteenth: Upon information and belief, the defend¬ 
ants are well aware that plaintiff is an unusually nervous, 
sensitive, worrying person, to whom testifying is an 
ordeal, which may well threaten his health and well-being. 

Fourteenth: Defendants, in issuing and causing said 
subpoena to be served upon the plaintiff, in order to 
have him repeat the same testimony before a full Com¬ 
mittee this time, and knowing full well that he would 
testify the same way as before and that the act of testify¬ 
ing is in the nature of an inquisition to plaintiff, have 
committed an abuse of process, acted in an arbitrary, 
capricious, discriminatory and unreasonable manner, and 
in a harsh, burdensome and an oppressive manner, and 
in violation of the Constitution and laws of the United 
States, and have sought testimony which would be un¬ 
necessary, repetitious and not serve a valid legislative 
purpose, and have acted in excess and outside of the 
authority conferred upon said Committee by the Congress 
in the Legislative Keorganization Act of 1946, set forth 
hereinabove, and in the Act of June 26, 1884, 23 Stat. at 
L. 60, 2 U. S. C. Sec. 191, in that said subpoena was 
issued in pursuance of a purpose other than a valid 
legislative purpose, as is more particularly alleged and 
shown hereinafter. 

a) Upon information and belief, gathered from an ex¬ 
amination of the records of the Committee in the conduct 
of its investigation of Communist infiltration in the motion 
picture industry, it is not the practice of the Committee 
to resubpoena for a public reappearance a witness who 
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has actually testified and answered questions under the 
compulsion of a subpoena. 

b) Upon information and belief, the Committee has not 
taken the position with respect to other witnesses that 
testifying before a sub-committee of three or two is not 
an official appearance and requires a repetition of the 
testimonial duty by the witness. 

c) The Committee knows that any repeat testimony 
by plaintiff would result in the same answers as before 
and -would therefore be simply cumulative and repetitious. 
The practice of inserting iteration into the record has 
been deemed an undesirable practice by the defendants 
themselves, as is evidenced by the following: At the con¬ 
clusion of the Committee’s hearings in Los Angeles, the 
Committee’s Counsel informed the Acting Chairman that 
several subpoenas were still outstanding for witnesses, 
and the Acting Chairman stated, 

“It may w’ell be that their presence won’t be re¬ 
quired because I see no purpose in loading up a 
record with a lot of cumulative material.” (Hear¬ 
ings Before the Committee, September 20-25, 1951, 

p. 1882.) 

d) In the circumstances, plaintiff is being subjected to 
the burden and oppression of another testimonial ap¬ 
pearance, because of the partial absence of Congressman 
Jackson wiiile plaintiff testified, for wilich plaintiff is not 
and should not be held responsible. 

Fifteenth: Defendants constitute a standing Committee 
of the House of Representatives of the United States, 
authorized to sit and act at all times and places, and 
whether or not the House is sitting, has recessed, or has 
adjourned, and, upon information and belief, based upon 
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reports in the press of the program of the Committee, 
defendants have no intention of a final adjournment of 
their hearings, so that no burden or injury whatever will 
be put upon defendants by adjournment of the return 
date of the subpoena served upon plaintiff until after 
the determination of the Court herein upon the contro¬ 
versy between plaintiff and defendants as to the validity 
of the said subpoena. 

Sixteenth: By their direction to plaintiff to appear 
before them on January 28, 1952 and by the threat of a 
citation of plaintiff for contempt unless he does so appear, 
and by their refusal to adjourn the subpoena served upon 
plaintiff until after the determination of the validity 
thereof, which is in controversy in this action, defendants 
are attempting to deprive plaintiff of his right to a deter¬ 
mination of the validity of his prior testimony and appear¬ 
ance and the validity of said subpoena in a proper forum, 
and unless restrained and enjoined by order of this Court, 
defendants will so deprive plaintiff of his said right, and 
will render ineffective the judgment of this Court in this 
action, and will subject plaintiff to imprisonment and fine 
as punishment for contempt of Congress, all to plaintiff’s 
irreparable injury and harm. 

'Wherefore, the plaintiff prays that the Court: 

1. Decree that his appearance and testimony before 
the Committee on September 25, 1951 is valid and legal; 
that the Committee has the power on the basis of said 
appearance to proceed against the plaintiff; that the 
waiver by the plaintiff of any possible lack of quorum is 
valid and in force and effect; that in the circumstances 
the issuance of the subpoena on January 15, 1952 against 
the plaintiff and its service upon him constitute an abuse 
of process, arbitrary, capricious, discriminatory and un- 
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reasonable conduct, and harsh, burdensome, cruel and 
oppressive action, and seeks testimony that is repetitious, 
cumulative and unnecessary and is beyond the power of 
the Committee; and is in violation of the Constitution and 
laws of the United States; and that the subpoena is null 
and void. 

2. For a preliminary injunction to issue enjoining and 
restraining the defendants, their agents, servants and 
employees and all other persons acting in aid or in con¬ 
junction with them, or any of them, from taking any 
further action or proceedings with reference to the service 
of the said subpoena, and the proceedings growing out of 
the service thereof, until the final determination of this 
action; and pending the hearing and determination of 
said application for a preliminary injunction, for a tem¬ 
porary restraining order to issue, restraining the defend¬ 
ants, their agents, servants and employees and all other 
persons, from taking any action or proceedings with 
reference to or pursuant to the subpoena issued January 
15, 1952. 

3. For such other and further relief as may be just. 

MURDAUGH S. MADDEN, 

839—17th St., N. W., 
Washington, D. C., 

PEPPER & SIEGEL, 

55 Liberty Street, 

New York 5, N. Y., 

Attorneys for Plaintiff. 


(Verified January 28, 1952.) 





11a 


EXHIBIT A, ANNEXED TO COMPLAINT. 

COPY 

By Authority of the House of Representatives of the 
Congress of the United States of America 


ToU.S. Marshal James J. Boyle and/or William A. Wheeler 

You are hereby commanded to summon Sidney Buchman 
to be and appear before the Committee on Un-American 
Activities or sub-committee thereof of the House of Rep¬ 
resentatives of the United States, of which the Hon. John 
S. Wood is chairman, in their chamber in the city of 
Los Angeles, on September 20, 1951, Room 518 Federal 
Bldg., at the hour of 10:00 a. m. then and there to testify 
touching matters in inquiry committed to said Committee; 
and he is not to depart without leave of said Committee. 
Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the City of Washington, 
this 13 day of June, 1951 

/s/ JOHN S. WOOD 
Chairman 

[Seal] 

Attest: 

/s/ Ralph R. Roberts 

Clerk, U. S. House of Representatives 

Clerk. 
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EXHIBIT B, ANNEXED TO COMPLAINT. 

COPY 

By Authority of the House of Representatives of the 
Congress of the United States of America 


To Alvin W. Stokes 

You are hereby commanded to summon Sidney Buckman 
to be and appear before the Committee on Un-American 
Activities of the House of Representatives of the United 
States, of which the Hon. John S. Wood is chairman, in 
their chamber in the city of Washington, on Thursday, 
January 24, 1952 Room 226, at the hour of 10:30 A. M. 
then and there to testify touching matters in inquiry com¬ 
mitted to said Committee; and he is not to depart with¬ 
out leave of said Committee. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the city of Washington, 
this 15th day of January, 1952 

/s/ JOHN S. WOOD 
Chairman 


[Seal] 

Attest: 

/s/ Ralph R. Roberts 

Clerk. 
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Affidavit of Sidney Buchman. 

(Filed January 28, 1952.) 

- ♦- 

[SAME TITLE.] 

♦- 


State of New York, 

County of New York—ss.: 

Sidney Buchman, being duly sworn, deposes and says: 

I am the plaintiff herein. I reside at No. 1255 North 
Crescent Heights Drive, Los Angeles, California. 

I make this affidavit in support of an application for 
a preliminary injunction incidental to an action for a 
declaratory judgment, and for a temporary restraining 
order. Said action seeks to have a subpoena issued by 
the Committee on Un-American Activities of the House 
of Representatives, served January 17, 1952, declared 
invalid. Unless a preliminary injunction is granted I will 
be placed in the dilemma of either having to obey a 
subpoena, which I believe to be invalid and which this 
Court may declare to be invalid, or to refuse to obey it, 
and thus without intending any contempt, be subject to 
punishment for contempt. 

For about twenty years, and until in or about Sep¬ 
tember, 1951, I was engaged in work as a writer of motion 
picture screen plays, and in certain years, particularly 
in and about 1937 and from about 1945 to September, 
1951, as a writer-producer. I have not worked in or for 
the motion picture industry since about September 1, 1951. 

I am a loyal and patriotic citizen of the United States, 
devoted to the Constitution of the United States and the 
American form of government, and opposed to all totali¬ 
tarianism. For a time between 1938 and 1945, I was a 
member of the Communist Party, but my activity within 
the party was very limited, as is fully evidenced by the 
contents of my testimony before the defendants on Sep- 
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Affidavit of Sidney Buchman. 

tember 25, 1951, a copy of which is on file in this Court 
in Miscellaneous File Number 5-52, here referred to, in¬ 
corporated and made part hereof. In the year 1945, I 
firmly, irrevocably and permanently divorced myself com¬ 
pletely from the Communist Party and from Communist 
sympathies, having found in the years between 1938 and 
1945 that I could not understand or live with the Com¬ 
munist position or ideology or under its discipline, which 
among its other undemocratic aspects, I found constitutes 
a denial of the personal freedoms which all free men 
cherish. Under oath I have publicly repudiated Com¬ 
munism. While a Communist I never permitted my party 
affiliations to influence the contents of my films, or to 
affect my selection of employees, or in any other part 
of my motion picture work. I have affirmed under oath 
and I here reaffirm that if America were to become in¬ 
volved in a war, whether against Russia, or its satellites, 
or against any other nation or power, I would defend 
America with my life and all my resources. 

The subpoena referred to was issued on January 15, 
1952, under the seal of the House of Representatives of 
the United States, by defendant Committee on Un- 
American Activities of the House of Representatives, by 
John S. Wood, as Chairman of said Committee, and served 
upon me in the City and State of New York on January 
17, 1952, directing me to appear before said Committee 
on January 24, 1952 in Washington, D. C. By direction 
of Counsel of the Committee on Un-American Activities 
of the House of Representatives of the United States 
(hereinafter referred to as “the Committee”) subsequent 
to service of the said subpoena, the return date was con¬ 
tinued to January 25, 1952, and now by direction of the 
Honorable John S. Wood, Chairman of the Committee is 
continued to January 28, 1952 at 10 A. M. Upon this 
application I seek to restrain the operation and enforce¬ 
ment of this subpoena and any action thereunder pending 
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Affidavit of Sidney Buchman. 

the outcome of this application for a preliminary in¬ 
junction. 

Shortly after I was served with the said subpoena, and 
acting with due diligence, I requested the Committee to 
withdraw" the said subpoena. I made this request by 
letter dated January 22, 1952, delivered to the Committee 
on January 23, 1952. (A copy of said letter is annexed 
hereto, as Exhibit “1”, and is hereby made part hereof.) 
On January 23, 1952, this application wras denied by re¬ 
fusal of the Committee to withdraw the subpoena. Counsel 
to the Committee informed my attorneys at about 4:30 
P. M. that day in Washington, D. C., that a majority of 
the Committee had met in executive session that day and 
had voted to reject my request and not to withdraw said 
subpoena. 

I testified fully and publicly before a three-man sub¬ 
committee of the Committee on September 25, 1951, for 
about tw r o hours, fifty minutes, pursuant to a subpoena 
requiring me to appear “before the Committee on Un- 
American Activities or sub-committee thereof of the House 
of Representatives of the United States.” (The copy of 
said subpoena is annexed to the complaint herein.) The 
testimony was given in public session, and the proceedings 
were reported by the press, radio and television, and 
appear in the printed Hearings Before the Committee, a 
copy of w T hich is on file in this Court in Miscellaneous 
File Number 5-52, and which copy is here referred to, 
incorporated and made a part hereof. 

I am advised that my said appearance w-as a legal and 
valid appearance and constitutes a discharge of my testi¬ 
monial duty. 

In preparation for such testimony, I spent considerable 
time in exhaustive search of my memory and all my 
records, to give the Committee the benefit of information 
I had w’hich would be useful to the inquiry said Committee 
is authorized by Congress to make. After due considera- 
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Affidavit of Sidney Buchman. 

tion, I concluded that as a matter of principle, I could 
not disclose to the Committee the names of the persons 
associated with me in the Communist groups to which I 
had belonged while I was a member of the Communist 
Party. I made this determination as a matter of con¬ 
science, and not out of disrespect for the Committee or 
Congress. The reasons for the said determination were 
stated in my testimony. 

After I was subpoenaed in September 1951 and prior 
to my testifying on September 25, 1951, I advised the 
Committee that while I would testify fully as to my 
affiliations and activities, I felt compelled by principle to 
decline to disclose the names of any of the persons 
associated with me in Communist groups of which I had 
been a member. More particularly, on Thursday, Sep¬ 
tember 20, 1951, on Saturday, September 22, 1951, and 
immediately before I took the witness stand on Tuesday, 
September 25, 1951, through my attorney I notified the 
Committee through its Counsel of my position with regard 
to the disclosure of names. Counsel to the Committee 
advised me, through my attorney, that said Counsel had 
communicated to the Committee how I intended to testify 
and that the Committee had considered the action it 
would take in the circumstances. Upon information and 
belief, the Committee specifically discussed my prospective 
testimony three times before I actually testified. 

I took the witness stand on September 25, 1951, accom¬ 
panied by my counsel, R. Lawrence Siegel. A total of 
approximately 160 questions was then put to me. 144 of 
such questions were asked by the Committee’s Counsel, 
and sixteen were put to me directly by members of the 
Committee. I testified before a sub-committee of three, 
under Acting Chairman Francis E. Walter. I was not 
excused from the witness stand until after both Committee 
Counsel and the Acting Chairman of the Committee had 
announced that there were no further questions to be 
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asked. Committee Counsel was assisted at the counsel 
table by a legal assistant and by a Committee investigator. 

In the course of my testimony, I respectfully declined 
to answer only one question put to me, which as I have 
afore-stated was the names of the persons associated 
with me in the Communist groups to which I had belonged. 
Prior to the stage where such question was put to me 
directly for the first time, I had occasion to state that 
there was a principle involved in the matter of dis¬ 
closure of names, which I would spell out later. (See, 
p. 1865 of Hearing record.) All three members of the 
sub-committee were present at the time I made this 
particular reference to my feeling about the disclosure 
of names. 

I declined to answer the question as to names “without 
desiring or intending in any way to be contumacious or 
disrespectful”, but “with a very sincere feeling, that I 
cannot violate certain freedom of conscience.” I explained 
at length the principle which appeared to me to be in¬ 
volved, a traditional American principle, which had been 
touched on by a member of the Committee before which 
I testified, on the day previous to my testimony. Con¬ 
gressman Doyle then had said to a witness, Carl Foreman: 

“Now, sir, believing that you are just as anxious 
to protect our form of government and our demo¬ 
cratic way of life as I am, why can’t you come to 
the step and help us in our study of subversive 
people and programs? I am not asking you to 
tattle-tale or snitch, but how about yourself, can’t 
you help us from vour experience to make this 
study?” 

I understood when I testified that my adherence to the 
aforementioned principle of conscience subjected me to 
the risk of a contempt citation, and to other penalties, 
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and I made that understanding clear to the Committee, 
saying : 

“I realize my position may doom a career which 
has taken 20 years to build, but I have to take that 
risk.” 

I testified exactly the same way I had advised the Com¬ 
mittee I would testify. 

After I had been excused from the witness stand, my 
counsel noted the absence of Congressman Donald L. 
Jackson during the latter part of my testimony. No 
member of the Committee ever raised the point during 
the hearing that my testimony was not valid, legal and 
official. Neither I, my counsel nor any member of the 
Committee raised the point of no quorum while I was 
testifying; it was only after I had been excused that the 
observation was made by my counsel, but I subsequently 
waived the point. I have never intended to rely on 
technicalities in connection with my declination to answer 
the question on names. 

Immediatelv after the formal conclusion of the hearing, 
on September 25, 1951, Acting Chairman Walter was 
quoted as making the following statement regarding my 
testimony: 

“Under the present law and on the basis of a re¬ 
cent court case—the Cristoval case—it is impossible 
to cite this man for contempt. When the committee 
reconvenes Friday in Washington, the possibility 
of contempt proceedings will be discussed. 

“However, I don’t know what purpose it would 
serve to send people to jail for refusal to testify. 
...” (Hollywood Reporter, September 28, 1951.) 

Then Congressman Jackson stated to the press, on or 
about September 26, 1951, “My [Mr. Jackson’s] honor 
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has been impugned and I feel that I must demand Bueh- 
man’s recall before the Committee.” (This statement was 
quoted, among other places, in the “New York Post,” a 
daily newspaper of general circulation published in New 
York City, on September 28, 1951; in “Variety,” a daily 
trade newspaper of the motion picture industry, pub¬ 
lished in Hollywood, California, on September 27, 1951; 
and mentioned in the “Hollywood Reporter,” a daily trade 
newspaper of the motion picture industry, published in 
Hollywood, California, on September 27, 1951.) The 
same press sources reported that Mr. Jackson had tele¬ 
graphed the Committee as follows: 

“Inasmuch as counsel for Mr. Buchman questioned 
the lack of a quorum following testimony of his 
client on yesterday, I respectfully request that he 
be called before the full committee in Washington 
and directed to furnish answers to questions which 
he refused to answer.” (Hollywood Variety, Sep¬ 
tember 27, 1951.) 

On learning of these facts and statements, I immedi¬ 
ately instructed my attorney to telegraph the Committee 
that I waived any legal effect of the absence of a quorum, 
and on my said instructions the following telegram was 
transmitted from Los Angeles, California to said Com¬ 
mittee on September 27, 1951: 

“The Honorable John S. Wood, Chairman 
Committee on Un-American Activities 
House Office Building 
Washington, D. C. 

“September 27, 1951 

“Please be advised I have instructed my attorney, 
R. Lawrence Siegel of New York City, to communi¬ 
cate with you respecting my appearance before a 
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Sub-Committee of the House Committee on Un- 
American Activities on September 27, 1951: 

“One, I hereby voluntarily agree to have the 
record amended so as to read and provide that a 
quorum was present at all times during my testi¬ 
mony. 

“Two, I hereby waive the lack of a quorum at 
any time during my appearance as a witness. 

“Respectfully, 

Sidney Buchman 
by R. Lawrence Siegel 
His Attorney 
55 Liberty Street 
New York 5, N. Y.” 

I have never revoked this waiver and it continues in 
force and effect. 

The said offer to waive a lack of quorum was acknowl¬ 
edged by the Committee, as follows: 

“October 5, 1951 

“Mr. Lawrence Siegel, Attv. 

55 Liberty Street, 

New York 5, New York. 

Dear Mr. Siegel: 

“In the absence of the Chairman, I wish to ac¬ 
knowledge the receipt of your telegram relating to 
your willingness to waive the lack of a quorum of 
the Committee when your client, Mr. Sidney Buch¬ 
man, was a witness in Los Angeles. 

“Some of the Committee members have not as 
yet returned to Washington. The first opportunity 
I have to get the Committee together, your tele¬ 
gram and Congressman Jackson’s telegram will be 
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brought before the Committee for their considera¬ 
tion. 

“Sincerely yours, 

/s/ Frank S. Tavenner, Jr. 

Frank S. Tavenner, Jr. 

Counsel.” 

Despite the fact that I testified fully, and despite my 
waiver of the quorum question, the Committee now ap¬ 
pears to have taken the position that my prior appearance 
was not official and that I should be subjected to a second 
appearance. This idea is plain from the following facts. 

After the service of said second subpoena upon me on 
January 17, 1952, and on January 18, 1952, the following 
account appeared in “Variety,” a daily trade newspaper 
of the motion picture industry, published in Hollywood, 
California: 

“Red Probers Recall Sidney Buchman 

“Washington, Jan. 17—Public hearings which the 
House Un-American Activities Committee opens 
here Monday on Communism in California will not 
be confined to the motion picture industry, Frank 
Tavenner, committee counsel, said today. 

“Only name Tavenner would disclose as a wit¬ 
ness was Sidney Buchman, who is under subpoena. 
Buchman’s testimony in LA wasn’t official because 
no quorum of the committee was present at the 
time.” 

In the newsletter Congressman Jackson distributes to 
the residents of the Congressional district he represents, 
entitled “The Washington Letter by Donald L. Jackson, 
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Representative in Congress, 16th District,” under date of 
January 19, 1952, Mr. Jackson wrote as follows: 

“Recalled to Stand 

“Mr. Sidney Buchman, prominent Hollywood 
moving picture figure, whose legal counsel made a 
point of ‘no quorum’ during the House Un-Ameri¬ 
can Activities hearings in Los Angeles last Sep¬ 
tember, has been resubpoenaed for appearance be¬ 
fore the full Committee here in Washington on 
Thursday, January 24. 

“Sincerely, 

Donald L. Jackson 
M. C.” 

On January 25, 1952, Congressman Walter stated to the 
press, as reported in the “New York Herald Tribune,” 
a daily newspaper of general circulation, published in 
New York City, on January 26, 1952, that plaintiff testi¬ 
fied at Los Angeles “ ‘up to the point where he saw there 
was no quorum present.’ Then he refused to answer 
further questions.” Before the conclusion of the hearings 
in Los Angeles, and after the conclusion of my testimony, 
Acting Chairman Walter stated that there were only two 
matters which prevent the final adjournment of the hear¬ 
ings, and that these were investigation of infiltration by 
Communists into other industries, and of whether or not 
witnesses who had testified before the Committee had 
been penalized for so doing. I have no information what¬ 
ever on either of these matters, nor has the Committee or 
any witness, to my knowledge, ever claimed that I do. 

As I stated in my aforesaid letter to the Committee, 
(Exhibit “1”), and as I here affirm under oath, I could 
only testify, on being recalled, in exactly the same way 
as I testified on September 25, 1951. I would be com¬ 
pelled by my conscience to decline to answer the same 
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question as to my former associates. After I testified 
before the Committee on September 25, 1951 and prior to 
the issuance of any second subpoena for my reappearance 
before the Committee, the Committee was advised of the 
fact that were I to be subpoenaed again I would testify 
only in exactly the same way I had testified on September 
25, 1951. 

As I telegraphed the Committee on September 27, 1951, 
and as I further informed the Committee in my letter 
dated January 22, 1952 (Exhibit “1”), I have waived 
and waive any objection on the ground of quorum, and 
I have been willing and continue to be willing, and have 
instructed my attorneys, to enter into any stipulations or 
consents which the Committee may desire, to amend and 
perfect the record so as to show that a quorum was 
present at all times during my testimony for purposes of 
contempt, and for all other purposes. No valid object in 
this respect, therefore, can be served by recalling me to 
the witness stand, even if there were any problem of 
quorum. 

Upon information and belief gathered from a study of 
the records of the Committee in the conduct of investiga¬ 
tion into the motion picture industry, it is not the practice 
of the Committee to subpoena for a second public ap¬ 
pearance a witness who has actually testified and an¬ 
swered questions under the compulsion of a subpoena. 

Inasmuch as testifying is a dreadful ordeal for me, as 
is evidenced by the fact that since September, 1951 I have 
been ill and sleepless because of the nervous tension re¬ 
sulting from the necessity of testifying, I respectfully 
request this Court to deliver me from the obligation of 
undergoing the needless ordeal of a repeat testimonial 
performance. Unless this application is granted, I shall 
be subjected to an onerous and burdensome task without 
assisting in the rendition of a valid legislative purpose. 

Inasmuch as my appearance and testimony on Septem- 
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ber 25, 1951 was a legal appearance and resulted in the 
discharge of the subpoena pursuant to which I testified 
under compulsion, inasmuch as I have waived and am 
willing to waive and I am willing to take any further 
steps to waive effectively the matter of quorum, there is 
no reason known to me, or, I am advised, under the law, 
why I should be subjected to the ordeal of a recall. I am 
advised that under the applicable law, on the present 
record, the Committee does not lack the power to proceed 
against me. 

It is clear that my testimony in response to the second 
subpoena could only be repetitious and cumulative. Even 
were I conscientiously able to answer the one question 
asked to which I did not respond, to wit, the names of my 
associates in the Communist Party groups to which I be¬ 
longed, the Committee would acquire no new information 
therefrom. As I testified on September 25, 1951, any 
persons I could identify or name have already been iden¬ 
tified and named before the Committee by other witnesses. 
My testimony would therefore be simply cumulative, and 
a repetition of the record of September 25, 1951 before 
the Committee. 

On January 25, 1952, I applied to this Court for a rule 
to show cause why the said subpoena should not be 
quashed. Said application was denied on January 25, 
1952 without prejudice to a new proceeding, with the 
suggestion of the Court that if a new proceeding were 
commenced promptly, in proper form, and brought on by 
local counsel, a hearing on the merits will be held on 
January 30, 1952 at noon. 

Thereafter, on January 25, 1952, by letter, I notified 
the defendants that this action was about to be instituted 
and requested adjournment of the return date of the 
aforesaid subpoena until after the hearing herein ap¬ 
pointed for January 30, 1952. Immediately upon receipt 
of said letter, defendants rejected the request therein 
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contained by letter dated January 25, 1952, and directed 
me to appear before them on January 28, 1952 at 10 
o’clock in the forenoon of that day. Thereafter, by tele¬ 
phone call to plaintiff’s attorneys from defendants’ Coun¬ 
sel at about noon on January 26, 1952 and by telegram 
to plaintiff’s attorneys on January 26, 1952, defendants 
repeated their direction that I appear before them on 
January 28, 1952 at 10 A. M. 

The effect of this compelled appearance and testimony 
on January 28, 1952, this morning, will be to cause me 
permanent and irreparable injury in that it will deprive 
me of my right to a trial on the controversy set forth in 
my complaint and will render ineffectual any decree wdiich 
this Court may make in my favor. The action for a de¬ 
claratory judgment as to my rights with respect to the 
said subpoena has been brought in good faith. I am rely¬ 
ing upon customary legal procedures to protect my rights 
as a citizen against oppressive governmental action. 

Defendants will not be prejudiced in any manner what¬ 
soever by the granting of this motion for a preliminary 
injunction and temporary restraining order. The Com¬ 
mittee is a standing committee of the House of Repre¬ 
sentatives, empowered to hold hearings at any and all 
times. It has, in fact, already scheduled additional hear¬ 
ings for the month of February, 1952, in Los Angeles, 
California. Consequently, as is evident, no harm will be 
done to the Committee or its investigations, if my ap¬ 
pearance and testimony pursuant to the subpoena herein 
contested are continued until a determination of the con¬ 
troversy herein; and certainly defendants will not be in¬ 
convenienced, much less im'ured, by the issuance of an 
order restraining them until the determination of the 
hearing on this motion which it is my understanding will 
be held on January 30, 1952 at noon. 

The granting of this motion is, in fact, the only pos¬ 
sible way of preserving the status quo pending the out- 
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come of this action. I have no adequate redress at law 
for the injury which will result from the failure to re¬ 
strain the act complained of here. I shall of course at 
all times hold myself subject to the mandate of any Court. 

I have previously made no application to this or any 
other Court for the relief requested herein, or for similar 
relief, except for a motion made to this Court in Miscel¬ 
laneous Number 5-52, which motion was denied by this 
Court without prejudice to the commencement of the in¬ 
stant action or the motion herein. 

Wherefore, I respectfully request this Court to grant 
my motion for a preliminary injunction herein, and pend¬ 
ing a hearing on this motion, to issue a temporary re¬ 
straining order giving interim relief of the same nature 
sought in my motion. 


/%/ SIDNEY BUCHMAN 
Sidney Buchman 


(Sworn to and subscribed January 28, 1952.) 
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SIDNEY BUCHMAN. 

Sidney Buchman 
c/o Pepper & Siegel 
55 Liberty Street 
New York 5, N. Y. 

January 22, 1952 

•< * 

The Honorable John S. Wood, Chairman 
Committee on Un-American Activities of the House of 
Representatives 
Old House Office Building 
Washington 25, D. C. 

Dear Judge Wood: 

I hereby respectfully petition you and your Committee 
to withdraw the subpoena served upon me January 17 
directing me to appear before your Committee on Thurs¬ 
day, January 24, as a witness for the second time. I 
hope that the justice of my petition will be patent upon 
a consideration of all the facts. 

I testified before the Committee on September 25, 1951 
in Los Angeles, California, for about two hours and fifty 
minutes. In preparation for the testimony, I searched 
my soul, memory and all my records, in order to give the 
Committee the benefit of the information I have on the 
subjects under Committee investigation. In testifying, 
I exerted every effort to accomplish the same end. 

I testified before a sub-committee of three, under Acting 
Chairman Walter. The testimony was given in public 
session, and the proceedings were reported by the press, 
radio and television. 

Before I was excused I was asked approximately 160 
questions, 144 put by the Committee’s counsel, and 16 put 
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by Committee members. I tried to answer all questions 
fully and accurately. I was not excused until first the 
Committee counsel and then the Acting Chairman an¬ 
nounced that there were no more questions. 

In the course of my testimony, I declined as a matter 
of principle, and not out of disrespect for the Committee 
or Congress, to answer only one question, to which I will 
refer later. If I were to testify again, I feel that I would 
be required by my conscience to decline to answer the 
same question, and I could only testify in exactly the 
same way. Therefore, I petition you to save me from 
the ordeal of testifying once more. Such an appearance 
is a terrible ordeal for me, as those members of your 
Committee who heard me testify can well substantiate. 

I have no knowledge of why I have been resubpoenaed. 
The only basis for a judgment is the public statement 
by Congressman Donald L. Jackson, on or about Sep¬ 
tember 26, 1951, that he was requesting the Committee to 
recall me, because as he was quoted, “My (Mr. Jackson’s) 
honor has been impugned and I feel that I must demand 
Buchman’s recall before the Committee.” It is plain, 
Congressman Jackson was referring to the discussion that 
arose from the fact that he w’as not present during part 
of the time I was testifying, an unfortunate circumstance 
which has called my own honor into question. 

I certainly was not responsible for Mr. Jackson’s 
absence during parts of my testimony, or for the fact 
that his partial absence caused untrue and malicious 
things to be said about both Mr. Jackson and myself. I 
cannot understand however why this should penalize me 
further by requiring me to testify again. The conse¬ 
quences of Mr. Jackson’s absence have caused me misery 
and mental torment. It seems cruel to punish me further 
by requiring me to testify again. 

Before I took the stand to testify the Committee knew 
I felt compelled by principle to decline to name the persons 
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who had been members of the Communist group to which 
I had belonged. Before I took the stand I myself under¬ 
stood that in so testifying I ran the risk of a contempt 
citation. I testified exactly the same wav I had advised 
the Committee, through my counsel, I would testify. 

On Thursday, September 20, 1951, again on Saturday, 
September 22, and immediately before I took the stand 
on September 25, my attorney notified Committee counsel 
that while I would testify as to my activities and affilia¬ 
tions, I would be unable to disclose the names of any 
persons associated with me in the Communist group of 
which I had been a member. Mr. Tavenner, counsel to 
the Committee, advised my attorney a few days before I 
testified that he had communicated to the Committee how 
I intended to testify and that the Committee had con¬ 
sidered the action it would take in such circumstances. 
It is my understanding that the Committee specifically 
discussed my prospective testimony more than once be¬ 
fore I actually testified. 

Hence, when I took the stand, I knew I faced serious 
risks in undertaking to testify the way I did. I never 
had in mind taking advantage of anv technicality to 
avoid these risks. The nature of my testimony was not 
at all affected or influenced by the presence or partial 
absence of Mr. Jackson, or by the question of a quorum. 
My appearance before the Committee was a legal appear¬ 
ance and, I am advised, my testimony stands and is 
part of your records as though each and every member 
of the Committee were present throughout my testimony. 
I did learn after I concluded testifying that Mr. Jackson’s 
partial absence had raised a question as to the ability 
of the Committee to cite me. Since I have had no desire 
to avail myself of technicalities, I had my attorney tele¬ 
graph you on September 27, as follows: “I hereby volun¬ 
tarily agree to have the record amended so as to read 
and provide that a quorum was present at all times during 
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my testimony. I hereby waive the lack of a quorum at 
any time during my appearance as a witness.” 

I continue to be willing to take any and all steps, by 
way of stipulations and consents, to perfect the record 
of my testimony, however you may desire, in order to 
waive and eliminate any question of quorum and in order 
to certify that a quorum was present for purposes of 
contempt at all times during my testimony. 

In view of the foregoing, I respectfully ask you to re¬ 
consider the service of the subpoena upon me and upon 
such reconsideration to withdraw the subpoena. I await 
your decision. 


Respectfully yours, 

/s/ SIDNEY BUCHMAN 
Sidney Buchman 
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(Filed March 31, 1952.) 

-♦- 

[SAME TITLE.] 

-4- 

Come now the defendants and by their attorney, the 
United States Attorney, move this Court to dismiss the 
complaint herein for the reason that the Court is without 
jurisdiction over the subject matter, and the complaint 
fails to state a claim upon which relief may be granted. 

/s/ CHARLES M. IRELAN 
Charles M. Irelan 
United States Attorney. 

/s/ ROSS O’DONOGHUE 
Ross O’Donoghue 
Assistant United States Attorney. 

/s/ FRANK H. STRICKLER 
Frank H. Strickler 
Assistant United States Attorney. 

Certificate of Service 

I hereby certify that the service of the foregoing Motion 
to Dismiss, together with points and authorities in support 
thereof, was made upon plaintiff by mailing a copy thereof 
to his attorney, Murdaugh S. Madden, Esq., 1830 Jeffer¬ 
son Place, N. W., Washington, D. C. this 31st day of 
March, 1952. 


/s/ FRANK H. STRICKLER 
Frank H. Strickler 
Assistant United States Attorney. 
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(Filed June 4, 1952.) 

- ♦- 

[SAME TITLE.] 

— — ♦- 

This cause having come to be heard upon the plaintiff’s 
complaint for Declaratory Judgment, Injunctive Relief, 
etc. (to declare invalid a certain subpoena issued by the 
defendants) and the Court having heard argument 
thereon, and it appearing to the Court that it is without 
jurisdiction over the subject matter, and it further ap¬ 
pearing that the complaint fails to state a cause of action 
upon which relief may be granted, it is by the Court this 
13th day of June, 

Ordered, that the complaint be and the same hereby 
is dismissed. 


DAVID A. PINE /s/ 
J. U. S. D. C. 
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Statement of Questions Presented. 

The following questions are presented: 

1. Whether the District Court was without jurisdic¬ 
tion over the subject matter in a declaratory judgment 
action brought to decree the invalidity of a subpoena 
issued by the Committee on Un-American Activities of 
the House of Representatives, where appellant alleged 
the subpoena was in excess of the statutory authority of 
the Committee, an abuse of process, and in violation of 
the United States Constitution. 

2. Whether the District Court was in error in ruling 
it had no jurisdiction over the subject matter in the same 
action where appellant sought to determine the validity, 
official character and effectiveness of testimony he pre¬ 
viously gave before the appellees under compulsion of 
another subpoena. 

3. Whether the complaint dismissed by the District 
Court failed to state a cause of action upon which relief 
may be granted where it alleged that the subpoena chal¬ 
lenged was issued for no valid legislative purpose, in 
excess of the Committee’s authority, was an abuse of 
process and in derogation of appellant’s rights under 
Amendments IV and V to the United States Constitution, 
and where appellees’ motion to dismiss admitted the 
material allegations of the complaint. 

4. Whether the complaint dismissed in the same action 
failed to state a cause of action, upon which relief may 
be granted where it was alleged that appellant’s prior 
testimony was valid, effective and discharged his testi¬ 
monial duty and that the new subpoena was designed to 
have him repeat his testimony and not give new or addi¬ 
tional information, and where appellees’ motion to dismiss 
admitted the material allegations of the complaint. 
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Jurisdictional Statement. 


Appellant, subpoenaed for a second time, sought a 
declaratory judgment in the District Court decreeing that 
the subpoena was invalid and his prior testimony valid 
and effective. 

The complaint is the sole pleading on file (App. 3a). 
It is a claim for a declaratory judgment under the Fed¬ 
eral Declaratory Judgment Act of June 25, 1948, c. 646, 
62 Stat. 964, as amended, U. S. C. A. Title 28, § 2201, 
Rule 57 of the Federal Rules of Civil Procedure, U. S. C. A. 
Title 28, following § 723 c. It arises under the Consti¬ 
tution and laws of the United States and is therefore 
within the jurisdiction of the District Court. United 
States Constitution, Article III, sec. 2; Act of June 25, 
1948, c. 646, 62 Stat. 930, U. S. C. A. Title 28, § 1331. 

Appellees, members of the Committee on Un-American 
Activities, moved to dismiss the complaint upon the 
ground that the Court had no jurisdiction of the subject- 
matter and that the complaint failed to state a claim 
upon which relief may be granted (App. 31a). The 
District Court, after argument, granted the motion and 
entered an order on June 13, 1952, dismissing the com¬ 
plaint upon the grounds that the Court was without 
jurisdiction over the subject-matter, and that the com¬ 
plaint failed to state a cause of action upon which relief 
may be granted (App. 32a). 

Appellant has appealed from the said order. The 
appellate jurisdiction of this Court is claimed under the 
Act of June 25, 1948, c. 646, U. S. C. A. Title 28, §1291. 



Statement of Case. 


The complaint seeks declaratory judgment and inci¬ 
dental relief. It involves a controversy over the propriety 
of a certain subpoena and the legality of prior testimony 
by appellant (App. 3a). 

Appellant is a citizen of the United States (App. 3a, 
13a). For about twenty years, until September, 1951, he 
was a screenwriter, and in some of those years a writer- 
producer. He has not worked in motion pictures since 
about September, 1951 (App. 4a, 13a). 

Appellant is a loyal and patriotic American. Between 
1938 and 1945 he was a member of the Communist Party, 
his activity being very limited. In 1945 he permanently 
divorced himself from the Party and Communist sym¬ 
pathies. He has publicly repudiated Communism under 
oath. While a Communist, appellant never permitted his 
party affiliations to affect the content or personnel of 
his films, or any part of his motion picture work (App. 
13a, 14a). 

Appellees are the Committee on Un-American Activi¬ 
ties, a standing committee of the House of Representatives 
(hereinafter referred to as “the Committee”) (App. 4a). 

Appellant was served with a subpoena requiring him 
to appear September 20, 1951 in Los Angeles before the 
Committee or a subcommittee (App. 4a, 11a). He testified 
fully and publicly before a Committee subcommittee on 
September 25, 1951 (App. 4a, 5a). The testimony was 
reported by press, radio and television. Its text appears 
in the Committee’s printed minutes (App. 4a, 15a, 16a). 
About 160 questions were put to appellant, 144 by Com¬ 
mittee Counsel and sixteen by Committee members. He 
was not excused until both Committee Counsel and the 
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Acting Chairman announced there were no more questions 
(App. 4a). 

Appellant answered all questions fully except the ques¬ 
tion calling for names of his past Communist associates; 
this question he declined to answer, as he explained, with¬ 
out intending contumacy or disrespect, but with the 
sincere feeling he could not violate his freedom of 
conscience (App. 17a). Before this question was di¬ 
rectly put, appellant had in the presence of all three 
subcommittee members stated there was a special princi¬ 
ple involved in the matter of disclosing names, which 
he would spell out later (App. 17a). One of the three 
members of the subcommittee was not present when ap¬ 
pellant declined to disclose names (App. 5a). 

Prior to testifying, appellant advised the Committee 
of his position on disclosing names. His attorney notified 
Committee Counsel of appellant’s position, and Committee 
Counsel advised he had communicated this information 
to the Committee and the Committee had considered the 
action it would take in consequence. The Committee dis¬ 
cussed appellant’s prospective testimony—and his stated 
intention not to disclose names—at least three times be¬ 
fore he testified (App. 16a). 

Appellant understood when he testified that he ran the 
risk of a contempt citation and other penalties and made 
this understanding clear to the Committee (App. 18a). 

After appellant was excused, his counsel noted Con¬ 
gressman Jackson’s absence during the latter part of ap¬ 
pellant’s testimony. No Committee member raised the 
point during the hearing that appellant’s testimony was 
not valid and official, nor was the “no quorum” point 
raised until after appellant had been excused (App. 18a). 
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Immediately after the formal conclusion of the Los 
Angeles hearings on September 25, 1951, and on the fol¬ 
lowing day, Congressman Jackson stated to the press he 
must demand appellant’s recall because his honor had 
been impugned by comment over his partial absence. The 
press reported the Congressman had on September 26 
requested the recall of appellant. 

On September 27, 1951, appellant communicated his 
agreement to have the record amended to provide that 
a quorum was present at all times during his testimony, 
and to waive any lack of quorum. Appellant never re¬ 
voked said waiver; it continues in effect. Receipt of his 
communication was acknowledged by the Committee on 
October 5, 1951. The Committee consequently does not 
lack power to proceed against appellant on his Los 
Angeles testimony (App. 5a, 18a-21a). 

Appellees appear to have taken the position that appel¬ 
lant’s prior appearance was not official and he should be 
subjected to a second appearance (App. 5a). The Com¬ 
mittee never purported to justify the issuance of the 
second subpoena on any ground other than that the prior 
appearance w T as not official (App. 6a, 8a). 

After testifying, and before the second subpoena w'as 
issued, appellant advised the Committee he could only 
testify on being recalled in exactly the same w*ay (App. 
7a, 23a). Appellees were aw’are appellant is an unusually 
nervous person, to whom testifying is an ordeal which 
may threaten his health (App. 7a). 

The records of the Committee’s investigation of the 
motion picture industry show it is not Committee prac¬ 
tice to resubpoena for public reappearance a witness who 
has actually testified and answered questions under sub¬ 
poena, and that the Committee has not taken the position 
with other witnesses that testifying before a subcommittee 
of three or two is not an official appearance and requires 
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repetition of the testimonial duty by the witness. The 
Committee knows appellant’s testimony would be cumula¬ 
tive and repetitious (App. 7a-8a). 

Nevertheless the second subpoena was issued by appel¬ 
lees on January 15, 1952 (App. 6a). Shortly after its 
service, appellant requested the Committee to withdraw 
the subpoena (App. 27a). The Committee rejected the 
request (App. 15a). 

Prior to commencing this action, appellant submitted 
on January 25, 1952, an application for a rule to show 
cause why the second subpoena should not be vacated. 
The application was denied on January 25, upon the 
grounds that it was not filed by local counsel and the 
relief requested was not proper in form, upon the under¬ 
standing appellant would receive a hearing on the merits 
upon proper papers. 

On January 25, 1952, appellant notified appellees that 
this action was about to be instituted, and requested ad¬ 
journment of the return date of the subpoena until after 
a hearing on January 30, 1952. Appellees rejected this 
request, and directed appellant to appear before them on 
January 28, 1952 (App. 24a). 

After service of the summons and complaint appellees 
moved to dismiss the complaint (App. 31a). On June 11, 
1952, after completion of argument, the District Court 
granted appellees’ motion and subsequently entered an 
order dismissing the complaint (App. 32a). 
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Statutes and Rules Involved. 

The complaint is under the Declaratory Judgment Act 
of June 25, 1948, c. 646, 62 Stat. 964, U. S. C. A. Title 28, 
§2201: 

“In a case of actual controversy within its juris¬ 
diction, . . . any court of the United States, upon 
the filing of an appropriate pleading, may declare 
the rights and other legal relations of any interested 
party seeking such declaration, whether or not 
further relief is or could be sought. Any such declara¬ 
tion shall have the force and effect of a final judg¬ 
ment or decree and shall be reviewable as such.” 

Rule 57 of the Federal Rules of Civil Procedure, 
U. S. C. A. Title 28, following sec. 723 c. also applies: 

“The procedure for obtaining a declaratory judg¬ 
ment pursuant to Title 2S, U. S. C., § 2201, shall be 
in accordance with these rules . . . The existence of 
another adequate remedy does not preclude a judg¬ 
ment for declaratory relief in cases where it is ap¬ 
propriate. ...” 

The subpoena which is the subject of the controversy 
involves Congressional power to summon witnesses. Act 
of June 22, 1938, c. 594, 52 Stat. 942, 943, U. S. C. A. Title 
2, §191: 

“The President of the Senate, the Speaker of the 
House of Representatives, or a chairman of any joint 
committee established by a joint or concurrent reso¬ 
lution of the two Houses of Congress, or of a com¬ 
mittee of the whole, or of any committee of either 
House of Congress, is empowered to administer oaths 
to witnesses in any case under their examination. 
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“Any member of either House of Congress may 
administer oaths to witnesses in any matter depending 
in either House of Congress of which he is a Member, 
or any committee thereof.” 

Appellees’ investigative authority is defined by the 
Legislative Reorganization Act of 1946, c. 753, Title I (2), 
60 Stat. 621, P. L. 601, 79th Cong., 2 Sess.: 

“Rule X 

“Standing Committees 

“(a) There shall be elected by the House, at the 
commencement of each Congress, the following stand¬ 
ing committees: 

• # • • 

“17. Committee on Un-American Activities, to con¬ 
sist of nine members. 

* • • • 

“Rule XI 

“Powers and Duties of Committees 

• ♦ ♦ • 

“(q) (1) Committee on Un-American Activities 

“(A) Un-American activities 

“(2) The Committee on Un-American Activities, as 
a whole or by subcommittee, is authorized to make 
from time to time investigations of (i) the extent, 
character, and objects of un-American propaganda 
activities in the United States, (ii) the diffusion within 
the United States of subversive and un-American 
propaganda that is instigated from foreign countries 
or of a domestic origin and attacks the principle of 
the form of government as guaranteed by our Con¬ 
stitution, and (iii) all other questions in relation 
thereto that would aid Congress in any necessary 
remedial legislation. 

• • • * 
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“For the purpose of any such investigation, the 
Committee on Un-American Activities, or any sub¬ 
committee thereof, is authorized to sit and act at 
such times and places within the United States, 
whether or not the House is sitting, has recessed, or 
has adjourned, to hold such hearings, to require the 
attendance of such witnesses and the production of 
such books, papers, and documents, and to take such 
testimony, as it deems necessary.” 

• • • • 


Statement of Points. 

1. The District Court w^as in error in ruling it was 
without jurisdiction over the subject matter of a declara¬ 
tory judgment action brought to decree the invalidity of 
a subpoena issued by appellees where appellant alleged 
the subpoena was in excess of the statutory authority of 
the Committee, an abuse of process, and in violation of 
the United States Constitution. 

2. The District Court was in error in ruling it had no 
jurisdiction over the subject-matter of an action where 
appellant sought to determine the validity, official charac¬ 
ter and effectiveness of testimony he previously gave be¬ 
fore appellees under another subpoena. 

3. The District Court was in error in ruling that the 
complaint failed to state a cause of action upon which 
relief may be granted where the complaint alleged that 
the subpoena challenged was issued for no valid legislative 
purpose, in excess of the Committee’s authority, was an 
abuse of process and in derogation of appellant’s rights 
under the Constitution, and where appellees’ motion to 
dismiss admitted the material allegations of the complaint. 

4. The District Court was in error in ruling that the 
complaint dismissed failed to state a cause of action upon 
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which relief may be granted, where it was alleged that 
appellant’s prior testimony was valid, effective and dis¬ 
charged his testimonial duty, and that the new subpoena 
was designed to have him repeat his testimony and not 
give new or additional information, and where appellees 7 
motion to dismiss admitted the material allegations of the 
complaint. 


Summary of Argument. 

Appellant’s complaint stated a claim for declaratory 
judgment. 

1. Upon the motion to dismiss, the truth of the allega¬ 
tions of the complaint were to be assumed. The only 
question was whether relief could be granted under any 
theory. Since the complaint met the tests for a good com¬ 
plaint, it should not have been dismissed. 

2. The District Court had jurisdiction of the subject- 
matter of the action, which is the official conduct of ap¬ 
pellees in repudiating the legality of appellant’s testimony 
in Los Angeles, and in resubpoenaing appellant. 

The power of appellees to subpoena witnesses arises 
from the legislative power of Congress, and from two 
federal statutes. Appellant asserts his rights under the 
Fourth Amendment to judicial relief from misuse of in¬ 
quisitorial process, under the Fifth Amendment to due 
process and freedom from double jeopardy, and under 
the statutes to relief from action exceeding statutory 
authority. The Court below had jurisdiction of the sub¬ 
ject matter. 

3. The complaint states a claim upon which the Dis¬ 
trict Court can grant relief. Precedents confirm the power 
of the Court below to grant relief against investigatory 
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abuses; and the specific relief sought is provided by the 
Declaratory Judgment Act. 

4. An actual, real and concrete controversy is involved. 
Appellant maintains he has discharged his testimonial 
duty and that the new subpoena is not intended to serve 
a valid legislative function. Appellees maintain his Los 
Angeles testimony was not official and assert the right to 
subpoena him. 

5. The controversy is justiciable. It involves sub¬ 
stantial legal rights of appellant, threatened by appellees. 
It is therefore ripe for judicial decree. British, as well 
as American, precedents give declaratory relief in such 
controversies. 

6. The position and interests of appellant and appel¬ 
lees in the controversy are obviously adverse. The 
economic and personal rights of appellant are challenged 
by appellees’ conduct, and are at stake. 

7. The controversy admits of specific relief by way of 
a decree which will be conclusive on the legality of appel¬ 
lant’s Los Angeles testimonial appearance, on the Com¬ 
mittee’s power to proceed against him on the basis of that 
testimony, and on the validity of the subpoena challenged. 
The legal relations in issue will be clarified and stabilized 
by such a decree. 

8. Certain matters not involved here: 

(a) The relief sought in no way involves judicial in¬ 
fringement upon the legislative branch of government. 
The complaint merely asks for exercise of the basic func¬ 
tion of courts to check abuses of authority by members of 
the legislature. 

(b) Tt@s is not a suit against the United States. Ap¬ 
pellees, as individuals holding federal office allegedly act- 
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ing in excess of their authority, are subject to suit by a 
private citizen without leave of government. 

(c) The action is not moot, since the decree will have 
substantial practical effects. The action is not rendered 
moot by subsequent institution of criminal or other pro¬ 
ceedings, since civil jurisdiction once acquired is not 
ousted by subsequent prosecution or suit. 

(d) No other remedy is available to give appellant the 
necessarv relief. In anv case, the existence of another 
remedy would not bar the relief sought here. 

The complaint should have been upheld as against the 
motion to dismiss. 


Argument. 

A complaint in an action for declaratory judgment must 
set forth facts showing that the Court has jurisdiction of 
the subject matter, that an actual controversy is involved, 
justiciable in character, touching the legal relations of 
parties having adverse legal interests, and admitting of 
specific relief through a decree conclusive in character. 
3 Barron & Holtzoff, Practice and Procedure Under the 
Federal Rules (1950),** §1269. 

It is the contention here that the complaint meets these 
tests and that under the applicable principles the motion 
should have been denied. 

1. It is fundamental upon this motion that the allega¬ 
tions of the complaint are to be taken as true. 17 Hughes, 
Federal Practice, Jurisdiction and Procedure (1940),* 
§ 20325; 1 Barron & Holtzoff, § 350. Even the allega- 

** Hereinafter cited as “Barron & Holtzoff”. 

* Hereinafter cited as “Hughes”. 
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tions upon information and belief are taken as true. 
Creedon v. Bowman, 75 F. Supp. 265, 267 (D. C. Pa., 

1945) ; Porter v. Elliott, 5 F. R. D. 223, 224 (D. C. Pa., 

1946) . 

The only question presented on the motion was whether 
in the light most favorable to plaintiff the complaint con¬ 
stituted a valid claim. 1 Barron & Holtzoff, § 350; 
Sheppard v. American Dredging Co., 77 F. Supp. 73 
(D. C. Pa., 1948); Hughes, §20328; Leimer v. State 
Mut. Life Assur. Co., 108 F. 2d 302, 306 (C. C. A. 8th, 
1940); Montgomery Ward & Co. v. hanger, 168 F. 2d 182 
(C. C. A. 8th, 1948). Under this test, the complaint, it is 
submitted, should have been upheld. 

Upon the motion the material allegations of the com¬ 
plaint were deemed admitted by appellees. As is fully 
shown hereinafter, these allegations plead a cause of 
action upon which appellant is entitled to and may be 
accorded relief. Appellees, upon their motion, asked the 
Court below to find the facts as appellees presented them 
in their memorandum and not as they were alleged in 
the complaint. The Court below plainly did so, and it 
is submitted that error was committed in so doing. 

On the motion to dismiss the Court below could not 
try the facts. It was restricted to a consideration of the 
allegations of the complaint, as though they were true, 
and the facts were not put in issue by any conflicting, 
contradictory or additional matters. 1 Barron & Holt¬ 
zoff, §349; Riley v. Kaiser Cargo Inc., 72 F. Supp. 
435 (D. C. Pa., 1947). “Certainly a motion [to dismiss] 
cannot be substituted for a trial on the merits, and doubt¬ 
ful issues cannot be resolved on such a motion”. Barron 
& Holtzoff, § 349, and cases cited. 

Mr. Justice Frankfurter, in a recent dissent, disap- 
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proved of the practice of trying the facts instead of con¬ 
struing the pleading attacked, on a motion to dismiss: 

“If we are to decide this case on the present record, 
however, a strict adherence to the usage of courts 
in ruling on the sufficiency of pleadings would require 
us to take as admitted the facts pleaded in the peti¬ 
tioners’ complaint, including the fact of coercion, 
actual and inherent. ...” Z orach v. Clauson , 343 
U. S. 306, 96 L. Ed. 609, 616 at 617 (1952). 

It is submitted that error was committed below in over¬ 
looking the pleading principle adverted to by Mr. Justice 
Frankfurter. 

2. The District Court had jurisdiction of the subject- 
matter of the action. Appellant contends the lower court 
had jurisdiction of the subject matter and erred in ruling 
it did not. 

The subject matter is an existing controversy over the 
official character of appellant’s Los Angeles testimony and 
over the validity of the second subpoena. In other words, 
the subject matter is official conduct of appellees in repu¬ 
diating the legal character of appellant’s public testimony 
and in resubpoenaing appellant. 

It is clear that the District Court has jurisdiction of the 
complaint embracing such subject matter under the federal 
Constitution and federal statutes. United States Consti¬ 
tution, Article III, Sec. 2. 

Appellant seeks a judicial declaration that appellees 
have exceeded the limits of their power to subpoena him 
in connection with their investigation of subversion in the 
motion-picture industry. The Court below was “entitled 
to define and declare the limitations of the power”. 8 Wig- 
more, Evidence (3rd ed., 1940), § 2195, subsec. 2. 
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A. The Constitutional Subject Matter. 

The investigatory power of Congress derives from 
Article I, sections 1 and 8, of the Constitution. 

This power is limited by the Fourth and Fifth Amend¬ 
ments. Appellant seeks a decree affirming that the new 
subpoena is in conflict with his rights under these con¬ 
stitutional provisions. The dispute therefore is within 
the jurisdiction of the District Court. 

The Fourth Amendment assures: 

“The right of the people to be secure in their per¬ 
sons, houses, papers and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause.” 

The Amendment protects appellant citizen against 
appellees’ abuse of congressional subpoena power by 
safeguarding him against governmental misuse of the 
inquisitorial process. Boyd v. United States , 116 U. S. 
616 (1S86). In In re Andrews’ Tax Liability , 18 F. Supp. 
804 (D. C. Md., 1937), Judge Chesnut said: 

“In my opinion the great principle of the Fourth 
Amendment can properly here be invoked. ... It is 
true that the procedure sought, testimony under oath 
with reference to the books and records, is not liter¬ 
ally a search and seizure proscribed by the Fourth 
Amendment, but . . . the history of the conditions 
from which the Amendment emerged shows that its 
principle transcends its more literal expression. It 
is just as incumbent upon the courts now as in the 
past to vigilantly protect the citizen against unrea¬ 
sonable and oppressive inquisitorial investigations 
instituted and conducted without probable cause. ...” 
(18 F. Supp. 804, 807.) 

In In re Pacific Railway Commission , 32 F. 241 (C. C. 
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Calif., 1887), it was held that a federal court has juris¬ 
diction over a dispute between a citizen and a govern¬ 
mental agency created by Congress over the exercise of 
investigative power. 

In Sinclair v. United States, 279 U. S. 263 (1929), the 
Supreme Court declared the right of a witness to be free 
from arbitrary and unreasonable process. 

. . few, if any, of the rights of the people guarded 
by fundamental law are of greater importance to their 
happiness and safety than the right to be exempt 
from all unauthorized, arbitrary or unreasonable in¬ 
quiries and disclosures in respect of their personal 
and private affairs.” (279 U. S. 263, 292). 

Under the United States Constitution, Article III, 
sec. 2, the complaint here alleging an infringement of a 
citizen’s privacy by congressional process issued without 
reasonable warrant.that is^not in the course of a duly 
authorized investigation, is within the subject matter cog¬ 
nizable by the District Court. 

The controversy here also involves appellant’s rights 
to due process and freedom from double jeopardy, which 
are assured him under Amendment V. 

The Fifth Amendment provides in its relevant part: 

“. . . nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; 
. . . nor be deprived of life, liberty, or property, 
without due process of law; ...” 

It is alleged in the complaint, and it is undisputed upon 
the motion, that the second subpoena was issued not to 
secure new or additional matter, but merely to have appel¬ 
lant repeat the same testimony he gave publicly in Los 
Angeles. Appellant asserts his Los Angeles testimony 
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fulfilled his testimonial duty to give all information in 
his possession upon the subject which appellees were 
directed by statute to investigate. In effect, appellant 
maintains that although he owes the duty to testify pub¬ 
licly, having done so once and completed his testimony, 
the appellees owe him the obligation not to convert his 
testimonial duty into undue hardship beyond the necessi¬ 
ties of the public interest. 8 Wigmore, Evidence (3rd Ed., 
1940), § 2192, subsec. 4. Such conversion clearly offends 
due process. See, Rumely v. United States , 197 F. 2d 166, 
177-8 (App. D. C., 1952). 

Appellant maintains appellees are subjecting him to 
such oppression, and invasion of due process, by service 
of a subpoena for an invalid purpose. See, National 
Ass’n of Manufacturers v. McGrath, 103 F. Supp. 510 
(D. C. D. C. 1952); United States v. Pechart, 103 F. Supp. 
417, 419 (D. C. Calif. 1952). 

Congressional investigating bodies do not have the 
power to engage in such excesses and where they do the 
citizen is entitled to relief by the courts. See, Coudert, 
“Congressional Inquisition v. Individual Liberty”, 15 Vir¬ 
ginia L. R. 537, 541 (1929); Stebbins, “Limitations of Con¬ 
gressional Investigating Committees”, 16 A. B. A. J. 425, 
428 (July 1930). 

Appellant is in the role of an accused in a criminal case 
and not of a witness summoned before a congressional 
committee to give information for a valid legislative pur¬ 
pose. 

It is common knowledge that prior to an appearance 
before appellees, the name of the person summoned is 
referred to in the press, over the radio, on television, and 
in the proceedings of appellees. Where the person sub¬ 
poenaed is a member of the motion-picture industry, as 
appellant is, his liberty and property are at stake upon 
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each public appearance before appellees. It is com¬ 
mon knowledge each such appearance is an ordeal in 
which he has at stake his freedom, reputation, livelihood 
and health. While the Committee may not punish a wit¬ 
ness for any crimes disclosed by his testimony, the appear¬ 
ance and testimony may initiate prosecutions for contempt, 
perjury or other substantive offenses. The witness is on 
trial publicly, at large, and before the members of his 
own industry and community. It is common knowledge, 
furthermore, that the motion-picture industry wall not 
employ a person under subpoena by appellees, who has 
not discharged his testimonial duty, and that no studio 
w T ill release motion pictures produced by such person. 
Finally, the fact that testifying before this Committee is 
an ordeal to appellant, is deemed admitted by appellees 
upon this motion. 

Appellees investigate reprehensible personal conduct 
and affiliations, in contrast to committees which investi¬ 
gate impersonal questions of broad public policy. See, 
Gossett, “Justice and TV: Some Thoughts on Congres¬ 
sional Investigations,” 38 A. B. A. J. 15,18 (January, 1952). 
Controversies dealing with official actions of such com¬ 
mittees and citizens’ attempts to protect their constitu¬ 
tional rights against excesses by such committees are 
within the jurisdiction of the District Court. See, Tenney 
v. Brandhove, 341 U. S. 367 (1951). 

The Fifth Circuit recently noted the criminal-trial 
nature of certain legislative committee hearings: 

“. . . while the appellant was compelled to take the 
stand as an ordinary witness, his actual status was 
markedly similar to that of an accused in a criminal 
trial.” Marcello v. United States , 196 F. 2d 437, 441 
(C. A. 5th, 1952). See, also, Poretto v. United States, 
196 F. 2d 392 (C. A. 5th, 1952). 

In House debates, the criminal trial aspect of appellees’ 
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proceedings have been noted. See, Congressman Eber- 
harter, 93 Cong. Rec. 10773, 80th Cong., 2d Sess., Novem¬ 
ber 24, 1947; Congressman Coffee, 92 Cong. Rec. 3768-3769, 
79th Cong., 2d Sess., April 16, 1946; present Chairman of 
the Committee, 92 Cong. Rec. 3767, 79th Cong., 2d Sess., 
April 16, 1946. 

Senator Lester C. Hunt has observed that the criminal 
trial aspects of committee investigations, of the type here 
dealt with, result in questions of double jeopardy and due 
process: 

“. . . the ordinary citizen ... is in effect placed 
in double jeopardy. He is tried in committee and 
subcommittee, in the newspapers and over the radio. 
Then, if an iota of evidence against him is found, he 
is again tried in a court of law: a manifest violation 
of the due process clause of our Constitution.” Hunt, 
“Dangers in Congressional Immunity,” N. Y. Times , 
June 24, 1951. 

The same point was made in a very recent article en¬ 
dorsed editorially by the American Bar Association: 

“Congressional investigations which delve into mat¬ 
ters of personal conduct assume the aspects of a 
trial and thus abridge the rights of individuals, guar¬ 
anteed bv the Constitution. And there have been 
cases in which, as a result of the publicity of com¬ 
mittee hearings, witnesses have been exposed to such 
penalties as dismissal from their jobs, loss of pension 
payments, character assassination and injury to their 
reputations. . . . 

“Those who would defend such practices are quick 
to point out that a witness before a congressional 
committee is not in jeopardy—that is, he is not sub¬ 
ject to a jail sentence by the committee in connection 
with the matter about which he is being interrogated. 
But the argument ignores the fact that the committee 
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has the power to sully a man’s reputation unmerci¬ 
fully, and to many men a good name is fully as im¬ 
portant as merely being out of jail. Moreover, a 
committee can send a witness to jail for refusal to 
answer a question—even one which a court might not 
require him to answer.” Gossett, “Are We Neglecting 
Constitutional Liberty?” 38 A. B. A. J. 817 (October, 
1952); see also editorial, 38 A. B. A. J. 844 (October, 
1952). 

The comment of Senator Hunt, above noted, unquestion¬ 
ably refers to the fact that some committees, like appellees, 
consider themselves to be in the nature of a grand jury. 
Appellees have referred to themselves as such in so many 
words. (See, e. g ., Congressman Rankin, 91 Cong. 
Rec. A. 4456, 79th Cong., 1st Sess., October 22, 1945; 
93 Cong. Rec. 1131, 10792, 80th Cong., 1st Sess., 
Feb. IS, 1947, Nov. 24, 1947; Hearings Regarding Com¬ 
munist Espionage in the United States Government, Pt. 2, 
80th Cong., 2d Sess., p. 537; Clark, J., dissenting in 
United States v. Josephson, 165 F. 2d 82, 93 at 95 [C. C. 
A. 2d, 1947]; Carr, “The Un-American Activities Com¬ 
mittee”, 18 Univ. of Chicago L. R. 598, at 601-602, 612 
(Spring, 1951).) 

The above-discussed prosecutive-judicial aspect of appel¬ 
lees’ activity underscores that a witness, like appellant, 
who has discharged his testimonial duty is subjected to 
oppression and double jeopardy when resubpoenaed to 
give the same testimony as before, and that such second 
subpoena is plainly not in furtherance of a valid legisla¬ 
tive purpose. 

The complaint here does not seek judicial relief in a 
controversy involving the internal affairs or procedures 
of Congress or one of its committees. It deals only with 
the direct effect of the conduct of members of a con¬ 
gressional committee upon a third person, the appellant. 
Christoffel v. United States , 338 U. S. 84 (1949), makes 
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it clear that the Court below has jurisdiction in the cir¬ 
cumstances, just as it could test the conduct of any other 
person or agency. 


B. The Statutory Subject Matter. 

The complaint also sets forth a controversy under fed¬ 
eral statutes. The statutes are the Act of June 22, 1938, 
providing for calling and swearing witnesses before con¬ 
gressional committees generally, and the Legislative 
Reorganization Act of 1946, which relates to appellees. 

These two enactments constitute the entire statutory 
authority for the issuance of subpoenas by appellees. 
The statutes complement the implied power of Congress 
to investigate. The scope of the authority of any con¬ 
gressional investigation is measured by its creating statute 
or resolution. Kilbourn v. Thompson, 103 U. S. 164 
(1881). In order to be valid a subpoena issued by a 
congressional committee must be for the purpose of 
carrying out the objects of such creating statute or 

resolution. (See, United States v. Kleinman, - F. 

Supp.-, D. C. D. C., Oct. 6, 1952 (Nos. 451-52, 452-52.) 

The complaint pleads a dispute concerning the power of 
the appellees, under the cited federal statutes, to issue the 
subpoena in question. The United States Constitution 
expressly grants jurisdiction over such subject matter 
to the court below. 

Appellant contends that his appearance and testimony 
were valid, legal and official because the Legislative 
Reorganization Act empowers “any subcommittee” of the 
Committee to “sit and act ... to hold . . . hearings and 
to take . . . testimony . . .”. Appellees maintain that 
the public appearance by appellant on September 25, 1951, 
is not valid, legal or official. 


21 


These opposing contentions engender a dispute over the 
interpretation and application of the statute creating the 
Committee. Appellant maintains that the issuance of the 
subpoena is unauthorized, arbitrary and discriminatory 
because it is not designed to elicit information regarding 
subversion in the motion picture industry, or upon any 
other matter the Committee is investigating. Appellant 
alleges that the second subpoena was intended to have 
him testify solely for the purpose of repeating before the 
full Committee the testimony he gave before the sub¬ 
committee. He contends that the minutes of his testi¬ 
mony are a valid part of the records of the Committee as 
though each and every member thereof were present 
throughout and that the testimony given by the appellant 
is within the cognizance of the Committee and that it can 
take action thereon. Appellant further maintains there is 
neither valid need nor legal authority to resubpoena him. 

Appellees dispute the legal character of appellant’s 
appearance and testimony and they have resubpoenaed 
him. In effect, they maintain that appellant’s prior testi¬ 
mony is not valid, not a part of their records, and that 
they cannot act thereupon. This controversy calls for a 
judicial definition and declaration of the federal statutes 
involved, which determination is within the jurisdiction 
of the District Court. 

3. The complaint states a claim upon which relief may 
be granted. Appellant contends the complaint states a 
claim upon which relief may be granted and that the lower 
court erred in ruling it did not. 

It is submitted that appellant, as a citizen, has the right 
to challenge the validity of official conduct by members 
of a congressional investigating body, and a subpoena 
issued by the appellees as such members under color of 
legislative authority; and the court below is the proper 
forum in which to obtain a judicial declaration as to the 
validity of such conduct and process. 
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In Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123 (1951), the Supreme Court upheld, as stat¬ 
ing claims upon which relief might be granted, complaints 
which sought to procure by declaratory judgments a cor¬ 
rection of official action by the Attorney-General of the 
United States. The Court found a justiciable controversy 
presented by complaints which “ask only for declaratory 
and injunctive relief . . (341 U. S. 123, at 140) 

and decreed that if the plaintiffs merited relief on the 
facts it could be procured from the District Court. 

Decently, the Court upheld a preliminary injunction, 
originally issued by the Court below, against the Secretary 
of Commerce, in an action for declaratory judgment and 
injunctive relief. Youngstown Sheet & Tube Co. v. 
Sawyer , 343 U. S. 579 (1952). 

Upon several occasions the Supreme Court has spe¬ 
cifically declared the judicial power to entertain proceed¬ 
ings against congressional investigating committees in 
order to protect citizens. 

In Kilbourn v. Thompson, 103 U. S. 164 (1SS1), the 
Court enunciated that the power to subpoena exists only 
in pursuit of a valid legislative inquiry. 

In McGrain v. Daugherty, 273 U. S. 135 (1927), the 
Court expressly noted its power to provide a witness judi¬ 
cial relief from abuses by legislative committees. It was 
em phasized the Court ^to determine in each case whether 
a witness is summoned for a valid purpose (p. 154). 

The judicial power to act in behalf of the citizen against 
a congressional committee, in a case warranting such 
relief, has been asserted by the Supreme Court ever since 
the McGrain decision. Two years later, in a case in¬ 
volving the power of a Senate committee over Senatorial 
elections the Court pointed out: 

“Here the question under consideration concerns the 



23 


exercise by the Senate of an indubitable power; and 
if judicial interference can be successfully invoked 
it can only be upon a clear showing of such arbitrary 
and improvident use of the power as will constitute 
a denial of due process of law.” Barry v. United 
States ex rel. Cunningham, 279 U. S. 597 (1929). 
(Emphasis supplied.) 

The power of the Court below has been exercised in the 
past in a controversy over subpoenas issued under color 
of legislative authority but in violation of constitutional 
rights. In the LaFollette Committee investigation in 1936, 
officers of the Railway Audit & Inspection Company were 
subpoenaed to testify and produce records of their activi¬ 
ties. A stockholder of the corporation promptly moved in 
the District Court of the District of Columbia to enjoin 
the corporations and officers from complying with the 
subpoenas. The subpoenas were withdrawn by the Com¬ 
mittee, making the proceedings moot and causing dismissal 
of the bills. United States v. Groves, 18 F. Supp. 3 (D. C. 
Pa., 1937). But the authority of the District Court to 
entertain the actions to enjoin the operation of the sub¬ 
poenas was assumed by the District Court of Pennsyl¬ 
vania in dealing with later proceedings ancillary to cita¬ 
tions of the corporate officers for contempt. United States 
v. Groves, 18 F. Supp. 3. 

In New field v. Ryan , 91 F. 2d 700 (C. C. A. 5th, 1937, 
cert. den. 302 U. S. 729, reh. den. 302 U. S. 650, 777), 
restraints on the enforcement of Securities and Exchange 
Commission subpoenas were reversed. (The authority of 
the Commission to issue subpoenas is given by congres¬ 
sional statute.) In reversing, the appellate court affirmed 
the authority of the Court below to vacate subpoenas 
issued under congressional authority. 

In Bank of America Nat. Trust & Sav. Ass y n v. Douglas, 
70 App. D. C. 221, 105 F. 2d 100 (1939), upon appeal this 
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Court sustained a complaint in an action for declaratory 
judgment seeking to declare certain subpoenas unreason¬ 
able. In a later proceeding between the same parties, this 
Court noted the jurisdiction of the Court below to con¬ 
sider the complaint and to afford the relief here requested 
in a proper case. Bank of America Nat. Trust <& Sav. 
Ass’n v. Douglas, 76 App. D. C. 373, 132 F. 2d 9 (1942). 

The courts have recognized their authority to pass 
upon the operation of the rules of both houses of Congress 
where these rules affect private citizens. 

In United States v. Smith, 286 U. S. 6 (1932), the Court 
remarked upon the power of the judiciary to review Senate 
rules: 

“As the construction to be given to the rules affects 
persons other than members of the Senate, the ques¬ 
tion presented is of necessity a judicial one” (286 
U. S. 6, at 33). 

The same principle was applied with regard to 
House rules upon third persons. In United States v. 
Ballin, Joseph & Co., 144 U. S. 1 (1892), the Court said: 

“The Constitution empowers each house to deter¬ 
mine its rules of proceedings. It may not by its rules 
ignore constitutional restraints or violate fundamen¬ 
tal rights, and there should be a reasonable relation 
between the mode or method of proceeding established 
by the rule and the result which is sought to be at¬ 
tained” (144 U. S. 1, at 5). 

Committees of both houses of Congress, including this 
Committee, have declared that the courts are the proper 
forum for a citizen to turn to in order to test the validity 
of a subpoena issued by a congressional investigating 
committee or other official action by such bodies. 
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In the Bishop Cannon ease, the Senate investigating 
committee involved itself recommended no Senate action 
upon its report and proceedings until there first was a 
judicial determination of the constitutional question 
raised. The Senate Committee stated in its report to the 
Senate that the testimony sought was material (75 Cong. 
Rec. 1064-1065, 72d Cong., 1st Sess., Senate, Dec. 22, 1931). 
Nevertheless, the Committee’s report on its investigation 
to the Senate recommended no action until after the con¬ 
stitutional question was adjudicated in the courts, stating 
that: 

“Such action can be taken when the constitutional 
question has been judicially determined ” (75 Cong. 
Rec. 1065). (Emphasis supplied.) 

In 1947, counsel for nineteen persons then under sub¬ 
poena moved before appellees to quash the subpoenas in 
an earlier phase of this investigation. The Chairman 
then announced the Committee decision as follows: 

“As a former attorney general of California you cer¬ 
tainly know that your remedy, if any, is in the courts.” 
(Hearings Before the Committee on Un-American 
Activities Regarding Communist Infiltration of the 
Motion Picture Industry, 80th Cong., 1st Sess. 289). 

Prior to bringing this action, appellant exhausted his 
remedy before appellees by requesting them to withdraw 
the second subpoena (App. 27a). The request was denied. 
Appellant then invoked the jurisdiction of the District 
Court, the only and proper forum in the circumstances. 
(See, Coudert, “Congressional Inquisition v. Individual 
Liberty”, 15 Virginia L. R. 537, 550 (1929).) The action 
for declaratory judgment is especially adapted to provide 
relief in the appropriate case. 

Since certain congressional investigating committees, 
including this one, have been compared at times to grand 
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juries, and since appellees have been regarded as a grand 
jury, it is appropriate to note that federal courts have 
quashed grand jury subpoenas. 

In In re National Window Glass Workers, et al., 2S7 
F. 219 (D. C. Ohio, 1922), the Court quashed subpoenas 
and subpoenas duces tecum in a grand jury investiga¬ 
tion. Petitioners alleged that the issuance of the second 
subpoena was an abuse of process and was oppressive. 
The Court stayed the grand jury investigation attacked, 
and vacated the subpoenas until the other indictments 
were tried or the government stipulated its intention to 
proceed first with the trial of the prospective new indict¬ 
ment. 

In Application of Bendix Aviation Corporation , 58 F. 
Supp. 953 (D. C. N. Y., 1945), the Court required the 
return to petitioner of its records subpoenaed in a grand 
jury investigation of anti-trust violations, which govern¬ 
ment representatives were trying to retain for use in a 
civil anti-trust action against the petitioner in another 
district. 

In Matter of Withrow v. Joint Legislative Committee , 
176 Misc. (N. Y.) 597 (Supreme Court, Special Term, 
New York County; 1941), Mr. Justice Rosenman denied 
on the merits an application to vacate subpoenas issued 
to teachers by a New York legislative committee. The 
Court carefully examined, as a necessary preliminary, 
whether jurisdiction existed to take the action requested, 
and concluded it did exist. The analysis of both state 
and federal decisions is most cogent and illustrates that 
in the American conception of the relationship between 
citizen and government the courts do have jurisdiction 
to pass upon the validity of legislative process and wull 
exercise that power in the appropriate case: 

“If the courts did not have such power, the only 
way that the question could be raised by a citizen 
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whose rights might be alleged to be in jeopardy by a 
subpoena, would be for him to hazard the results of a 
contempt proceeding, which, at least in the first in¬ 
stance, places such a citizen in the public position of 
impeding and obstructing the work of the committee. 
By making a motion to vacate the subpoena, however, 
the legal question involved can be raised without as¬ 
suming the position of declining to answer or declin¬ 
ing to obey the subpoena in the first instance.” 176 
Misc. 597, 599. 

In Matter of Barnes, 204 N. Y. 108 (1912), the Court 
refused to enforce a legislative committee subpoena upon 
the ground that the committee already had all the in¬ 
formation it needed to determine whether legislation was 
necessary and the information demanded would be merely 
cumulative: 

. . the committee had all the information upon 
the subject of the inquiry . . . that was necessary 
for its general purposes, . . . Having the admissions 
and knowledge, which the evidence afforded it, what¬ 
ever conclusion it might lead to, to permit the com¬ 
mittee to proceed to the desired length would be 
unnecessary to the object of its inquiry and make 
offensively inquisitorial a proceeding not visitatorial 
in its nature, ...” (204 N. Y. 108, at 116, 118). 

In Greenfield v. Russel, 292 Ill. 392, 127 N. E. 102 
(1920), the Court entertained a suit to restrain 
state finance officials from paying out moneys appro¬ 
priated by the legislature for an investigating committee. 
The Court went behind the language of the resolution 
creating the committee, and determined (even before the 
committee had done any work) that the aim of the legisla¬ 
ture in adopting the resolution was to investigate some¬ 
thing other than its stated subject. See, to the same effect, 






28 


State ex rel. Robertson Realty Co. v. Guilbert , 78 N. E. 
931 (Sup. Ct., Ohio, 1906); Ex parte Hague , 150 Atl. 322 
(X. J., 1930); also see Carlisle v. Bennett , 243 App. Div. 
(X. Y.) 186 (1935) (reversed on technical grounds, 268 
X. Y. 212); Matter of Ellis, 176 Misc. 887 (Supreme Court, 
Xew York County, 1941); Matter of City of Albany , 113 
Misc. 370 (X. Y. Supreme Court, Albany County, 1920); 
Matter of Gilchrist (In re Dahl), 130 Misc. 456 (Sup. Ct., 
Xew York County, 1927); Matter of Gilchrist (In re Wig- 
gin), 130 Misc. 491 (Sup. Ct., X. Y. County, 1927); Matter 
of Ilirshfield v. Hanley, 228 X. Y. 346 (1920). 

It is submitted that the foregoing discussion shows 
that the District Court was empowered to grant appellant 
the relief he seeks against the appellees. 

4. An actual controversy is involved. The controversy 
is real and concrete, not feigned and hypothetical. It is 
genuine, calling for the adjudication of substantial rights, 
which now are in doubt, and in the judicial adjustment of 
which there is a practical and present interest. The con¬ 
troversy is open, avowed, and existing, not latent, un¬ 
acknowledged, and contingent. It is therefore “appro¬ 
priate for judicial determination”. Aetna Life In¬ 
surance Co. v. Haworth, 300 U. S. 227 (1937). It is, in 
short, ripe for judicial declaration. 

The controversy affects basic and substantial rights, 
appellant’s freedom, livelihood, honor and health. Since 
it is incumbent upon each citizen to safeguard his liberties 
appellant brought suit. Our system throws upon the 
citizen 

“a great responsibility and expects of him a con¬ 
stant and watchful independence. There is no one 
to look out for his rights but himself. He is not a 
ward of the government, but his own guardian. The 
law is not automatic; he must himself put in into 
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operation, ...” Wilson, Constitutional Government 
in the United States (1908), p. 150. 

This is a case where the interests of appellant justi¬ 
fiably and necessarily require the invocation of judicial 
authority for his protection against actual interference. 
United Public Workers v. Mitchell, 330 U. S. 75, at 90 
(1947). 

5. The controversy is justiciable in character. Declara¬ 
tory judgment has long been peculiarly adapted to 
adjudicating ripe disputes over statutory interpre¬ 
tations and conduct of officials claiming to act 
under governmental authority. Borchard, Declara¬ 
tory Judgments , 2d ed., 1941,* p. 288 et passim; Moore, 
sec. 57.03; Hughes, secs. 25374, 25377; 3 Barron & Holt- 
zoff, sec. 1264; Redlands Foothills Groves v. Jacobs , 30 
F. Supp. 995, 1008 (D. C. Calif., 1940); see Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S. 123 
(1951); United Public Workers v. Mitchell, 330 U. S. 75, 
at 92 (1947); Perkins v. Elg, 307 U. S. 325 (1939); Currin 
v. Wallace, 306 U. S. 1 (1939). Such controversies pre¬ 
sent the classic case for a judicial declaration. Advisory 
Committee note to Rule 57; American Macaroni Mfg. Co. 
v. Niagara Fire Ins. Co., 43 F. Supp. 933, 935 (D. C. Ala., 
1942), affirmed 164 F. 2d 878 (C. C. A. 5th, 1947). 

Historically, the remedy of declaratory judgment arose 
to meet situations, where, as here, the existence of sharp 
opposing claims disturbed the peace and freedom of the 
plaintiff, and created such insecurity and instability in 
his legal relations, as to jeopardize his pecuniary and 
other interests, including his liberty (Borchard, pp. 66, 
137, 280, et passim). The opposing claims here are 
mature, within the competence of Court, present all the 
interested parties, and are therefore justiciable. 


* Hereinafter cited as “Borchard”. 
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The concurring opinion of Mr. Justice Frankfurter in 
Joint Anti-Fascist Refugee Committee v. McGrath (341 
U. S. 123, 149), is most illuminating. After stating that 
“adverse personal interest ... is ordinarily sufficient to 
meet constitutional standards of justiciability”, Justice 
Frankfurter elaborated the criteria for justiciability. 

The complaint meets Justice Frankfurter’s standards 
for justiciability. It shows all the necessary ingredients: 
The adverse personal interest of appellant and appellees 
/ is in regard t o ^official character of plaintiff’s testimony 
h ‘ in September 1951 and over the validity of the sub¬ 
poena issued January 15, 1952. The rights appel¬ 
lant asserts here to due process, his livelihood, and free¬ 
dom from oppressive governmental action, are “interest(s) 
created by the Constitution . . .”, substantial legal in¬ 
terests. Moreover, appellant is directly, immediately, and 
finally affected by the conduct and contentions of the ap¬ 
pellees. He is the person who runs the risks of penal 
action and other consequences as a result of the differing 
contentions. The action of appellees in contesting the 
validity of appellant’s testimony in California and in 
serving and refusing to withdraw the second subpoena, 
is final and binding action; the test of finality is therefore 
met. The complaint also presents an alleged wrong to 
appellant by appellees directly violating his legal rights. 

In other words, the complaint 

“meets the requirements of defined rights and a 
definite threat to interfere with a possessor of the 
menaced rights by a penalty ...” United Public 
Workers v. Mitchell, 330 U. S. 75, 92 (1947). 

Appellant is a person whose interest in the outcome has 
material significance differentiated from the mass of his 
fellow citizens. See, Mr. Justice Frankfurter dissenting 
in Adler v. Board of Education , 342 U. S. 485, 497 at 501 
(1952). 
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With respect to appellant, appellees have taken steps, 
by the service of the subpoena, that substantially affect 
him, and which present a bona fide adverse controversy. 
See, 3 Moore, Federal Practice (1st ed., 1938, supp. 1951)* 
§ 57.03. 

The highest courts of British jurisdictions, long accus¬ 
tomed to declaratory actions, have given declaratory 
relief against official inquisitions undertaken under color 
of legislative authority on the ground that such inquisi¬ 
tions were abuses of process. Dyson v. Attorney-General, 
1911, 1 K. B. 410 (Court of Appeal); Dyson v. Attorney - 
General (1912), 1 Ch. 158; Colonial Sugar Refining Co. 
Ltd. v. Attorney-General, 1912, 15 C. L. R. 182, afPd., 
1914, A. C. 237, 83 L. J. P. C. 154, 110 L. T. 707, 30 
L. T. R. 203, P. C. 

The Dyson case came before the Court of Appeal twice, 
First on summons—(motion)—to dismiss the complaint 
(1911, 1 K. B. 410 at 418), and the second time upon 
appeal. The action sought a declaration that tax forms 
asked for information in excess of the power conferred 
by statute and that the plaintiff, a prospective taxpayer, 
was under no obligation to reply. The opinion of Farwell, 
L. J., said: 

. .it would be a blot on our system of law and 
procedure if there is no way by which a decision on 
the true limit of the power of inquisition vested in 
the Commissioners can be obtained by any member 
of the public aggrieved, without putting himself in 
the invidious position of being sued for a penalty” 
(id., at 421). 

The Court of Appeal held the complaint set forth a 
cause of action. After a trial, the declaration sought was 

* Hereinafter cited as “Moore”. 
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issued, and the Court of Appeal dismissed an appeal by 
the Attorney-General ( Dyson v. Attorney-General , 1912, 
1 Ch. 158). The opinion of Fletcher-Moulton, L. J., shows 
the propriety of a declaratory judgment in the action at 
bar: 

“. . .1 think that an action thus framed is the 
most convenient method of enabling the subject to test 
the justifiability of proceedings on the part of per¬ 
manent officials purporting to act under statutory 
provisions. ... I can think of no more suitable or 
adequate procedure for challenging the legality of 
such proceedings. It would be intolerable that mil¬ 
lions of the public should have to choose between giv¬ 
ing information to the Commissioners which they 
have no right to demand and incurring a severe 
penalty. There must he some way in which the valid¬ 
ity of the threats of the Commissioners can he tested 
hy those who are subjected to them before they ren¬ 
der themselves liable to penalty , and l can conceive 
of no more convenient mode of doing so than by such 
an action as this” ( id ., at 168). (Emphasis supplied.) 

The Colonial Sugar Refining case came up on facts 
closely analogous to those alleged in the complaint here. 
A Royal Commission had been appointed pursuant to 
statute to investigate, and plaintiff’s manager was sum¬ 
moned to testify and produce documents before it. Plain¬ 
tiff sued the Attorney-General and members of the Com¬ 
mission asking for a declaration that the creating statute 
was invalid and for an injunction against proceedings 
under the summons, or, in the alternative, for a declara¬ 
tion that if the statute were valid, the manager was not 
bound to answer questions and produce documents relat¬ 
ing to matters as to which the legislature could not legis¬ 
late or which were not relevant to the subject matter of 
the inquiry. Two judges of the High Court of Australia 
voted to grant the declaratory relief sought under the 
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second branch of the prayer. On the propriety of pro¬ 
ceeding by declaratory judgment, both found the Dyson 
case conclusive and relied upon the language quoted above. 

6. The controversy touches the legal relations of par¬ 
ties having adverse legal interests. 

The complaint presents a bona fide hostility be¬ 
tween the parties arising from opposing constructions 
of appellees’ authority and appellant’s obligations. The 
dispute substantially affects vital rights and interests of 
appellant. 

Appellant alleges in his complaint, and it was un¬ 
disputed upon the motion, that it is not the practice of 
the Committee to resubpoena for a public appearance a 
witness who has actually testified and answered questions. 
He alleges that appellees have not taken the position with 
other witnesses that testifying before a sub-committee of 
three or two is not an official appearance and requires a 
repetition of the testimonial duty. In consequence, 
appellant claims he is being subjected to arbitrary and 
discriminatory conduct which deprives him of his consti¬ 
tutional rights. Yick Wo v. Hopkins, 118 TJ. S. 356 (1885). 
Appellant claims equality with other witnesses in the 
motion picture industry who have testified under subpoena 
before a subcommittee and have thereby attained the 
status of persons who have fully performed their testi¬ 
monial duty, and appellant asserts his constitutional right 
to freedom from undue oppression. Appellees by their con¬ 
duct maintain opposing positions, -which have ripened into 
this controversy. As a result, “the legal relations of parties 
having adverse legal interests” are in issue. Adtna Life 
Insurance Co. v. Haworth, 300 U. S. 227, 240-241 (1937). 
The parties not only have and maintain clashing conten¬ 
tions, but opposing ends, and it is only in this action that 
they can be clarified and determined. 
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It is common knowledge that the motion picture industry 
will not employ a person whose status with regard to the 
Committee is in doubt. See, Cole v. Loew’s, lnc. y 8 F. R. 
D. 508 (D. C. Calif. 1948, rev’d 1S5 F. 2d 641 [C. A. 9th, 
1950; cert. den. 340 U. S. 954]). Plaintiff’s right to work 
is a legal and property interest at stake. Truax v. Raich, 
239 U. S. 33 (1915). A person in appellant’s position, 
it is common knowledge, cannot secure the release and 
distribution of any films he produces. This is particu¬ 
larly true where appellees maintain he has not discharged 
his testimonial duty, and where appellees have served 
a subpoena which has not been complied with. It is 
plain and prime, moreover, that appellant’s personal free¬ 
dom, honor and reputation are involved here. He seeks 
an adjudication to define his liability in regard to the 
subpoena, which he in good faith challenged as to validity. 
The inherent risk presents that immediacy of interest 
which is present in classic cases of declaratory judgment: 

“The danger of a criminal penalty attached by law 
to the performance of an act affords those affected 
the necessary legal interest in a judgment raising 
the issue of validity, immunity, or status. The threat 
to enforce the statute seems hardly necessary, for 
public officials are presumed to do their duty. The 
plaintiff need only show that his position is jeopard¬ 
ized by the statute.” Borchard, p. 66 and cases cited. 

Appellant therefore has sustained and is immediately 
in danger of sustaining further legal injuries and dam¬ 
ages, as a direct result of the existing threat to his per¬ 
sonal and constitutional rights. See, Mr. Justice Frank¬ 
furter, concurring, in Joint Anti-Fascist Refugee Commit¬ 
tee v. McGrath , 341 IT. S. 123, 149 at 151-156. The contro¬ 
versy therefore touches appellant on the most material 
and substantial of legal relations, vis-a-vis the appellees, 
who possess adverse interests and ends. 
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7. The controversy admits of specific relief through a 
decree conclusive in character. 

The controversy is, as we have seen, peculiarly 
suitable for a declaratory judgment. It admits of specific 
relief, by way of a decree as to the legality of appellant’s 
appearance and testimony on September 25, 1951; as to 
the power of appellees to proceed against appellant 
on the basis of the said appearance and testimony; and 
as to the validity of the second subpoena. The decree 
will be conclusive in character; it will determine the 
issues in dispute and define the respective rights, obliga¬ 
tions and limitations of the parties. 

The decree “will serve a useful purpose in clarifying 
and settling the legal relations in issue”. Borchard, 
Declaratory Judgments, 1934, p. 107; Aetna Casualty & 
Surety Co. v. Quarles, 92 F. 2d 321, 325 (C. C. A. 4th, 
1941). The judicial declaration will stabilize the con¬ 
troversy. No other remedy under our system of law can 
operate so effectively in terminating the controversy be¬ 
tween these adverse parties having legal interests at 
stake. 

Appellant’s freedom of action is uncertain as long as 
there is no resolution as to the validity of his testimony 
and of the second subpoena. A decree here will end the 
doubt, since it is to be assumed that the parties will act 
in accordance with such decree, even though no permanent 
injunctive relief is sought. See, Douglas v. Jeannette, 
319 U. S. 157, 165 (1943); Borchard, pp. 280, 876. If 
appellant secures the decree he seeks, he will be relieved 
from the threat of further proceedings under the second 
subpoena (see, Re Chapman, 166 U. S. 661 [1897]) and 
from future subpoenas issued for the purpose of having 
appellant repeat the testimony he has already given. 
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8. Certain matters not involved here. 

(a) The doctrine of separation of powers is irrelevant, 
when the action is scrutinized in the light of constitutional 
theory. 

The American constitutional scheme of government is 
an elaborate system of checks and balances, the judi¬ 
ciary balanced against the legislature, the executive, 
and the State governments. Cooley, Principles of 
Constitutional Law , 3rd ed., p. 160. The system is one 
“of many counterpoises and prescriptions”. Wilson, 
Constitutional Government in the United States (1908), 
p. 148. None of the three branches of the federal govern¬ 
ment, including the legislative, is supreme. The reason 
behind the doctrine of separation is the avoidance of 
encroachment of power, and the ultimate accumulation of 
all power in the hands of any one person or organ of 
government. 3 Willoughby, Constitutional Law , 2d ed., 
1929, sec. 1058, citing Washington, Madison, John Adams 
and Hamilton. To avoid such accumulation of power, 
there are checks on each of these branches of the federal 
government. 


In the appropriate case, this Court can, upon the suit 
of a citizen, exercise a check by way of judicial action or 
review, against the legislative organ of government. 
Woodrow Wilson has remarked on this phase of our con¬ 
stitutional svstem in these timelv words: 

. . this power of our courts renders our constitu¬ 
tional system unique. No other constitutional system 
has this balance and means of energy,—this means 
of energy for the individual citizen. The individual 
citizen among us can apply the checks of law to the 
government upon his own initiative, and they will 
respond to his touch as readily as to the touch of the 
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greatest political officer of the system. More readily, 
indeed ...” Wilson, Constitutional Government in 
the United States, p. 147. 

The judicial foundation for the principle that the courts 
are the agency to check the improper exercise of power 
by Congress and congressional bodies is Marbury v. 
Madison, 1 Crancl£^137 (U. S. 1803). The interplay of_C^ 
the separation of powers and checks and balances was 
clearly spelled out and harmonized there. 

Since Marbury v. Madison, it has been the recognized 
function of the courts to give judicial aid to the citizen 
when action is taken by legislative authority, if such 
action offends the Constitution. For a private citizen to 
be granted such relief is not in derogation of congressional 
power, but merely the application of the basic policy and 
principles of our constitutional system of checks and bal¬ 
ances conducted as a government of laws and not of men. 

In Youngstown Sheet <& Tube Co. v. Sawyer , 343 U. S. 

579, Mr. Justice Frankfurter remarked in his separate 
concurrence : 

“To deny inquiry into the President’s power in a 
case like this, because of the damage to the public 
interest to be feared from upsetting its exercise by 
him, would in effect always preclude inquiry into 
challenged power, which presumably only aroused 
great public interest brings into action” (343 U. S. 

579, 593 at 596 (1952)). 

• • • • 

“No doubt a government with distributed authority, 
subject to be challenged in the courts of law, at least 
long enough to consider and adjudicate the challenge, 
labors under restrictions from which other govern¬ 
ments are free. It has not been our tradition to envy 
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such governments. In any event our government was 
designed to have such restrictions. The price was 
deemed not too high in view of the safeguards which 
these restrictions afford . . .” {Id., 593 at 613). 


The same principles, reasoning and language could well 
be adapted here with respect to appellant’s challenge to 
unwarranted exercise of legislative authority. 



The doctrine of separation of powers has never been 
thought to preclude either the federal or the state courts 
from exercising their .judicial function with regard to 
abuse of legislative power. McGrain v. Daugherty, 273 
U. S. 135; Marshall v. Gordon, 243 U. S. 521, 538 (1917); 
Kilbourn v. Thompson, 103 U. S. 164, and other cases 
discussed in Point(l?) 

It should be noted that in the British cases cited 
hereinabove, Dyson v. Attorney-General, 1911, 1 K. B. 
410, 1 Ch. 158; Colonial Sugar Refining Co. Ltd. v. At¬ 
torney-General, 1912, 15 C. L. R. 182, the courts invali¬ 
dated in advance inquiries made under color of legislative 
authority. In British jurisdictions, certainly the courts 
have no powers superior to those of parliament; in 
fact, the parliaments have power by statute to overrule 
the decisions of the courts. It is submitted that if in 
jurisdictions where the powers of the judiciary are not 
co-ordinate but subordinate to the powers of the legis¬ 
lature, the courts may invalidate legislative subpoenas, 
there is all the more reason in principle that our courts 
may do the same where their power is co-ordinate and 
equal. See, United States Constitution, Article III, Sec. 1. 


(b) This is not a suit against the United States, in 
which the defendants can claim sovereign immunity. It 
is a suit against certain named federal officials, for action 
taken by them alleged to be without authority; it is not 
a claim against the government itself. Individuals hold- 
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ing federal office, who act in excess of their anthority, 
have always been subject to suit by private citizens with¬ 
out leave of the government. Philadelphia Co. v. Stimson, 
223 U. S. 605 (1912); Payne v. Central Pacific R. Co., 255 
U. S. 228 (1921). 


A similar problem was recently dealt with in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123 
(1951). The holding is clear authority that (thiiiF L •bite 
complaint here is not a claim against the government, 
but against the defendants. The respondent was the then 
Attorney-General of the United States. The Court upheld 
the validity of the Executive Order under which he claimed 
to have authority for his action, but held that his action, 
as alleged in the complaints, was in excess of his authority 
and unconstitutionally violated plaintiffs’ rights to due 
process. The Court said: 


“The respondents are not immune from such a 
proceeding. Only recently, this Court recognized that 
‘the action of an officer of the sovereign . . . can be 
regarded as so “illegal” as to permit an individual 
. . . if it is not within the officer’s statutory powers 
or, if within those powers, ... if the powers, or 
their exercise in the particular case, are constitution¬ 
ally void.’ Larson v. Domestic & Foreign Commerce 
Corp., 337 U. S. 682, 701, 702. The same is true here, 
where the acts complained of are beyond the officer’s 
authority under the Executive Order.” (341 U. S. 
123, 140.) 


i ck suvfc ^©t 
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In Youngstown Sheet £ Tube Co. v. Sawyer , 343 U. S. 
579 (1952), the point of sovereign immunity was rejected 
expressly in the District Court (108 F. Supp. 569) and in 
effect in the Supreme Court. Even the minority in the 
Supreme Court assumed that the defendant, a Cabinet 
officer, was liable to suit. See, Chief Justice Vinson, dis¬ 
senting, 343 U. S. 579, 667 (1952). 
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(c) This action is not moot. The decree sought would 
give specific relief decisive and determinative of the legal 
rights in dispute. It would have practical effects of sub¬ 
stantial significance to appellant. In other words, the 
District Court could render a “judgment decisive or con¬ 
trolling of actual and contested rights”. Borchard, pp. 84, 
154. The decree could serve the practical end of “clarify¬ 
ing, quieting and stabilizing” the disputes present. See, 
Borchard, p. 289. The action is, therefore, not moot. 

To appraise the “liveness” of the controversy, it is 
helpful to contemplate the practical effect of a favorable 
judgment to appellant. Such decree, among other things, 
would determine that the subpoena is invalid and that 
appellant was justified in not appearing in response to it. 
This will mean a holding he has carried out and dis¬ 
charged his testimonial duty before appellants. 

An adjudication that the subpoena is invalid would 
mean there can be no valid action by appellants based 
upon the subpoena. 

If the decree were made, appellant would know his legal 
and constitutional rights as against appellees and be in 
a position to determine for himself that he can resist an 
appearance before the Committee if sought to be com¬ 
pelled for the sole purpose of giving his testimony again, 
without fear of penal consequences. In other words, such 
a decree would determine that appellant is not subject 
to resubpoena for the purpose of repeating the same 
testimony he gave in California and answering the same 
questions he answered in California. 

It w’ould relieve appellant of another insecurity re¬ 
specting his rights and personal liberty. It would settle 
that appellant will not be subject to arrest when he 
comes into this jurisdiction. See Re Chapman, 166 U. S. 
661 (1897). Under the doctrine of the Chapman case, 
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appellant has cause to fear such imprisonment under the 
inherent power of Congress to coerce a witness into purg¬ 
ing himself of an alleged contempt. The decree appellant 
seeks below would settle and determine that he is not 
liable to such coercion and imprisonment. 

Such decree would also define appellant’s status so as 
to enable him to seek employment in the motion picture 
industry, both here and abroad, and permit him to seek 
and secure employment in the radio and television in¬ 
dustries and in the theater. 

The institution of another subsequent action, of what¬ 
ever nature, to which this appellant may be a party, is 
irrelevant. A subsequent action, even between the 
same parties and involving the same issues, has 
never been held a bar to a prior action for de¬ 
claratory judgment. A later-instituted criminal pro¬ 
ceeding is not between the same parties and does not 
involve the same issues. A later indictment, therefore, 
is no bar to this action. To permit declaratory judgment 
actions to be frustrated and decided by the unilateral 
action of indictment would make a joke of declaratory 
judgment statutes. Assoc. Indem. Corp. v. Wachsmith, 
2 Wash. 2d 679, 99 P. 2d 420 (1940). 

The correct rule is that the District Court, the first 
court seized of the issues involved, retains jurisdiction. 
Borchard, p. 353; E. W. Bliss Co. v. Cold Metal Products 
Co ., 102 F. 2d 105 (C. C. A. 6th, 1939). 

In Davis & Farnum Mfg. Co. v. Los Angeles , 189 U. S. 
207 (1903), the Supreme Court pointed out that once juris¬ 
diction was acquired it could not be ousted by a subse¬ 
quent prosecution. 

The principle of the Davis <& Farnum case was subse¬ 
quently affirmed in Ex parte Young , 209 U. S. 123 (1908), 
where the Supreme Court denied habeas corpus to a state 
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attorney general committed for contempt of a circuit 
court order enjoining him from instituting criminal pro¬ 
ceedings under a state statute. The statute had been 
attacked in an equity action as unconstitutional. The 
Supreme Court held that where the alleged remedy at law 
was to risk fine and imprisonment in criminal proceed¬ 
ings, such remedy was not a real remedy but a denial of 
hearing and denial of equal protection of the laws. 209 
U. S. 123, 145-147. 

A recent Court of Appeals holding in an analogous 
situation is authoritative on the proposition that unilateral 
subsequent official action cannot oust prior civil juris¬ 
diction. Kokoris v. Johnson , 195 F. 2d 518 (C. A. 4th, 
1952). Five seamen there had sued for declarations that 
orders for their deportation were invalid. The District 
Court dismissed the actions on the ground they had been 
mooted by the deportation and departure of the plaintiffs. 
The Court of Appeals reversed, and required a decision 
on the merits, on the ground that the plaintiffs could not 
be deprived of their right to a judgment by deportation. 
The Court said: 

“We think that the seamen are entitled to have the 
validity of the orders of deportation determined in 
the proceedings instituted for that purpose, since 
these orders may result in their being prosecuted for 
crime if they should hereafter attempt to come into 
the country. . . . W"e think that such proceedings are 
not rendered moot merely because petitioners are not 
within the country and that they are entitled to have 
the orders, which affect their rights and status, 
vacated or declared void if violative of the provisions 
of the . . . Act.” 195 F. 2d 518, 519. 

A California appellate court upheld the primacy of the 
civil court in Sloane v. Hammond , 81 Cal. App. 590, 254 
P. 648. The Court refused to dismiss a civil case as moot 
although a criminal proceeding involving the same issue 
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had already been prosecuted to conviction ; A pointed out 
that the conviction might yet be reversed on appeal. * 

It is submitted that the rule, that jurisdiction of 
the civil court in a declaratory judgment action is not 
ousted by subsequent criminal proceedings, was the 
correct rule here. The same issues are not neces¬ 
sarily involved in any criminal prosecution, and in 
fact they are different. Appellant is clearly entitled to 
seek clarification and stabilization of his status and 
position. This he can procure only in the action for 
declaratory judgment. It would be a denial of justice 
and fundamental rights to hold that appellant has been 
deprived, by later action of the government, of his right 
to pursue this controversy. Cf. Ex parte Young , 209 
U. S. 123, 148 (1908); Bouchard, pp. 1022-1023. 

Imminent threat of criminal prosecution is not a fact 
which removes an action for declaratory judgment from 
the jurisdiction of the court, but is rather one more factor 
giving appellant that immediacy of interest which is 
one element of justiciability. Borchard, p. 66. 

(d) This is not a suit to enjoin a criminal prosecution. 
Appellant has not attempted to enjoin enforcement of a 
criminal statute or stay a criminal proceeding. When 
the complaint was drawn, filed and served and for some 
time thereafter, no other proceedings were pending against 
appellant. The relief he now seeks is declaratory in 
nature. The complaint originally prayed for interim in¬ 
junctive relief (App. 10a), but since the application 
for a temporary restraining order was denied and no 
hearing date set for an application for preliminary in¬ 
junction, obviously no preliminary injunction can issue. 
Buie 65, Federal Rules of Civil Procedure. 

(It is noteworthy that the Court below a few months 
ago permanently enjoined prosecution of plaintiffs for 
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violation of a statute found to be an invasion of consti¬ 
tutional rights and therefore invalid. National Associa¬ 
tion of Manufacturers v. McGrath , 103 F. Supp. 410, 
D. C. D. C., 1952, appeal pending. Thus, even the principle 
that equity will not enjoin the enforcement of a criminal 
statute or a criminal prosecution, is subject to the limita¬ 
tions imposed by the constitutional protection of indi- 
vidual action. Borchard, p. 102^ j^j) 

(e) Appellant has no other remedy adequate to test the 
validity of the subpoena and to determine the legal status 
of his testimonial appearance in California. Even if 
any such other remedy existed, it would not bar the 
rendering of the judgment prayed for in the complaint. 
Rule 57, Federal Rules of Civil Procedure; Borchard, pp. 
336, 340; Moore, sec. 57.02; Stephenson v. Equitable Life 
Assur. Society , 92 F. 2d 406, 40S-9 (C. C. A. 4th, 1937). 
In fact, there is no other remedy. 

A suit for a permanent injunction against future con¬ 
duct of appellees with respect to appellant would ask 
the Court to rule upon a hypothetical and future state 
of facts, instead of upon concrete and actual facts pre¬ 
sented in this complaint. See, Matter of Martens, 109 
Misc. (N. Y.) 492 (1919). 

The possibility of asserting appellant’s rights as a de¬ 
fense in a criminal prosecution cannot be seriously urged 
as affording him an adequate vindication of such rights. 
Borchard terms the opportunity to make such a defense 
a “spurious” remedy (p. 1022n). The criminal courts are 
necessarily less suited to the determination of the ques¬ 
tions raised in a declaratory judgment action than the 
civil courts. Borchard, p. 1020; Terrace v. Thompson , 
263 U. S. 197 (1923). In Ex Parte Young , the Supreme 
Court held that the opportunity to present to a jury, upon a 
criminal trial, complex factual and legal defenses, was 
so far below the opportunity to offer such proof in a 
court of equity “that comparison is scarcely possible”. 
209 U. S. 123, 165. 
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The issues raised by the complaint require for their 
determination technical knowledge of statutory interpre¬ 
tation and legal and constitutional principles as well 
as nice questions of fact. Such matters can be ade¬ 
quately heard in equity but not as a defense to an indict¬ 
ment, if they are heard at all. 209 U. S. 123, 164-165. 
The opportunity to offer a defense in a criminal prosecu¬ 
tion has been regarded as so inadequate, compared to 
a declaratory judgment action, that at least one court has 
stayed a criminal prosecution instituted before the civil 
action until termination of the civil action, on the ground 
the civil court was the better forum. Ostrander v. Linn, 
237 Iowa 694, 22 N. W. 2d 223. 

The issues in this action are different from those 
which would be before a court in a criminal proceeding. 
Only in this action, between these adverse parties, can 
appellant procure rulings on the specific questions in¬ 
volved. For example, an acquittal of appellant would not 
necessarily determine the invalidity of the subpoena, since 
under the penal law matters other than the lawfulness of 
the summoning of a witness must be proved by the prose¬ 
cution. Act of Jan. 24, 1857, as am. June 22, 1938, c. 594, 
52 Stat. 942, U. S. C. A. Title 2, § 192. 

It follows that appellant has no adequate remedy other 
than this action for declaratory judgment; that no ade¬ 
quate remedy is offered by a criminal proceeding; and 
that if any other remedy were available appellant still is 
not barred from declaratory relief. 


Conclusion. 

It has been demonstrated that the Court below had 
jurisdiction of the subject matter and that the complaint 
states a claim upon which relief could be granted appellant 
by the District Court. It therefore follows that the order 
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dismissing the complaint was error and should be re¬ 
versed. 

Respectfully submitted, 

MURDAUGH S. MADDEN, 
Attorney for Appellant, 
839—17th Street, N. W., 
Washington 6, D. C. 

R. LAWRENCE SIEGEL, 
Pepper & Siegel, 

Attorneys for Appellant , 

55 Liberty Street, 
New York 5, N. Y. 

R. Lawrence Siegel, 

Hadassah R. Shapiro, 

Of Counsel. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the appellant’s complaint, insofar as it seeks 
(1) a judgment declaring invalid a regularly issued subpoena 
of the Committee on Un-American Activities of the United 
States House of Representatives, and (2) a preliminary in¬ 
junction to restrain said Committee from pursuing any action 
against the appellant as the result of his failure to comply 
with the terms of the subpoena, pending a determination as 
to its validity, was correctly dismissed for lack of jurisdiction 
over the subject matter, the suit contemplating as it does 
judicial interference with a proper function of the legislature, 
and contemplating further, an action against the United 
States for which no consent has been given. 

2. Whether the issues raised by the complaint, as noted in 
Question 1, above, are not moot for the reasons that (1) the 
subpoena, the validity of which is presently challenged, ceased 
to exist on January 28, 1952, and (2) an indictment was .re¬ 
turned against the appellant on March 17, 1952, and a trial 
commenced on March 9, 1953, charging him with willful de¬ 
fault in failing to appear before the Committee as the subpoena 
demanded. 

3. Whether the appellant’s complaint, insofar as it seeks a 
judgment declaring (1) that his appearance before a Subcom¬ 
mittee of the Committee on Un-American Activities of the 
United States House of Representatives on September 25,1951, 
was valid, (2) that his waiver of a possible lack of a quorum 
of said Subcommittee on the above date was valid, and (3) 
that he could be proceeded against as the result of such appear¬ 
ance, states a cause of action upon which relief can be granted, 
there being no controversy between the parties as to these 
matters. 

(i) 
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COTTNTERSTATEHENT OF THE CASE 

Sidney Buchman appeals from an order of the United States 
District Court for the District of Columbia, dismissing this case 
for lack of jurisdiction over the subject matter, and because the 
complaint fails to state a cause of action upon which relief may 
be granted (App. 32a). 

In the appellant’s complaint for “Declaratory Judgment, 
Injunctive Relief, Etc. (to Declare Invalid a Certain Subpoena 
Issued by the Defendants),” and affidavit attached thereto, are 
contained the following factual allegations and conclusions: 
The appellant was, until September 1951, a writer-producer of 
motion picture screen plays. On June 13, 1951, The Commit¬ 
tee on Un-American Activities of the House of Representatives 
of the United States (hereinafter referred to as the Committee) 
caused to be issued a subpoena directing the appellant to appear 
before said Committee, or a subcommittee thereof (hereinafter 


(l) 
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origin and attacks the principle of the form of govern¬ 
ment as guaranteed by our Constitution, and (iii) all 
other questions in relation thereto that would aid Con¬ 
gress in any necessary remedial legislation. 

The Committee on Un-American Activities shall re¬ 
port to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investi¬ 
gation, together with such recommendations as it deems 
advisable. 

For the purpose of any such investigation, the Com¬ 
mittee on Un-American Activities, or any subcommittee 
thereof, is authorized to sit and act at such times and 
places within the United States, whether or not the 
House is sitting, has recessed, or has adjourned, to hold 
such hearings, to require the attendance of such wit¬ 
nesses and the production of such books, papers, and 
documents, and to take such testimony, as it deems 
necessary. Subpenas may be issued under the signature 
of the chairman of the committee or any subcommittee 
or by any member designated by any such chairman, 
and may be served by any person designated by any 
such chairman or member. 

SUMMARY OF ARGUMENT 

I 

The appellant’s complaint, insofar as it seeks (1) a judg¬ 
ment declaring invalid a regularly issued subpoena of the Com¬ 
mittee on Un-American Activities of the United States House 
of Representatives, and (2) a preliminary injunction to re¬ 
strain said Committee from pursuing any action against the 
appellant as the result of his failure to comply with the terms 
of the subpoena, pending a determination as to its validity, 
was correctly dismissed for lack of jurisdiction over the subject 
matter, the suit contemplating as it does judicial interference 
with a proper function of the legislature, and contemplating 
further, an action against the United States for which no con¬ 
sent has been given. 


o 

II 

In any event these issues are moot for the reasons that (1) 
the subpoena, the validity of which is presently challenged, 
ceased to exist on January 28, 1952, and (2) an indictment was 
returned against the appellant on March 17, 1952, and a trial 
commenced on March 9,1953, charging him with wilful default 
in failing to appear before the Committee as the subpoena 
demanded. 

III 

The appellant’s complaint, insofar as it seeks a judgment 
declaring (1) that his appearance before a Subcommittee of 
the Committee on Un-American Activities of the United States 
House of Representatives on September 25, 1951, was valid, 
(2) that his waiver of a possible lack of a quorum of said Sub¬ 
committee on the above date was valid, and (3) that he could 
be proceeded against as the result of such appearance, fails to 
state a cause of action upon which relief can be granted, there 
being no controversy between the parties as to these matters. 

ARGUMENT 

I 

The Appellant’s Complaint, Insofar As It Seeks (1) a Judg¬ 
ment Declaring Invalid a Regularly Issued Subpoena of 
the Committee on Un-American Activities of the United 
States House of Representatives, and (2) a Preliminary 
Injunction Restraining Said Committee From Taking Any 
Action Against the Appellant, In View of His Failure to 
Comply With the Terms of the Subpoena, Pending a De¬ 
termination as to Its Validity, Was Correctly Dismissed 
for Lack of Jurisdiction Over the Subject Matter 

A. The complaint seeks relief with respect to matters which, under Art. I, 
Sec. 1 of the Constitution, are within the exclusive jurisdiction of the 
Congress 

It is of course fundamental that the three great departments 
of our federal Government—the executive, the judicial, and 
the legislative—exercise in independence, one from the other, 
the respective powers delegated to each of them under the 
United States Constitution. This constitutional principle has 
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been nowhere better expressed than in O’Donoghue v. United 
States, 2S9 U. S. 516. 530. 53 S. Ct. 740, 77 L. Ed. 13.56 (1933), 
in which case the Supreme Court said: 

The Constitution, in distributing the powers of gov¬ 
ernment, creates three distinct and separate depart¬ 
ments—the legislative, the executive, and the judicial. 
This separation is not merely a matter of convenience 
or of governmental mechanism. Its object is basic and 
vital. Springer v. Philippine Islands, 277 U. S. 189, 201, 
namely, to preclude a commingling of these essentially 
different powers of government in the same 
hands. * # * 

If it be important thus to separate the several depart¬ 
ments of government and restrict them to the exercise 
of their appointed powers, it follows, as a logical corol¬ 
lary, equally important, that each department should 
be kept completely independent of the others—inde¬ 
pendent not in the sense that they shall not cooperate 
to the common end of carrying into effect the purposes 
of the Constitution, but in the sense that the acts of 
each shall never be controlled by, or subjected, directly 
or indirectly, to, the coercive influence of either of the 
other departments. # # * 

Again, in Springer v. Philippine. Islands, 277 U. S. 189, 201, 4S 
S. Ct. 4S0. 72 L. Ed. S45 (192S), the principle was succinctly 
stated in these terms: 

It may be stated then, as a general rule inherent in 
the American constitutional system, that, unless other¬ 
wise expressly provided or incidental to the powers con¬ 
ferred. the legislature cannot exercise either executive 
or judicial power; the executive cannot exercise either 
legislative or judicial power; the judiciary cannot exer¬ 
cise either executive or legislative power. 

The exclusive power of federal legislation is expressly vested 
in the United States Congress. 2 And in pursuance of its power 

J “All legislative powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of Representa¬ 
tives.” U. S. Const., Art. I, § 1. 
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to enact legislation exists the auxiliary and inherent power of 
Congress to investigate through its committee and subcom¬ 
mittees. McGrain v. Daugherty. 272> U. S. 135. 47 S. Ct. 319, 
71 L. Ed. 580 (1927); Sinclair v. United States, 279 U. S. 263, 
49 S. Ct. 26S, 73 L. Ed. 692 (1929); Barsky v. United States, 
83 U. S. App. D. C. 127, 167 F. 2d 241 (1948), cert, denied, 
334 U. S. 843, 68 S. Ct. 1511, 92 L. Ed. 1767; Fields v. United 
States, 82 U. S. App. D. C. 354, 164 F. 2d 97 (1947), cert, 
denied. 332 U. S. 851, 68 S. Ct. 355, 92 L. Ed. 421; United 
States v. Josephson , 165 F. 2d. 82 (2d Cir. 1947), cert, denied, 
333 U. S. 838. 68 S. Ct. 609, 92 L. Ed. 1122 (1948); United 
States v. Fitzpatrick, 96 F. Supp. 491 (D. C. D. C. 1951). 
The power to summon witnesses and compel their appear¬ 
ance before such committees and subcommittees in aid of the 
legislative function is beyond dispute. E. g., United States v. 
Bryan, 339 U. S. 323, 70 S. a. 724, 94 L. Ed. 884 (1950); 
McGrain v. Daugherty, supra; Eisler v. United States, 83 U. S. 
App. D. C. 315, 170 F. 2d 273, cert, dismissed, 338 U. S. 883, 
70 S. a. 181,94 L. Ed. 542 (1948). 

While the power of Congressional committees to conduct in¬ 
vestigations is not unlimited, 3 there can be no doubt that, as 
to matters over which they have jurisdiction, the power is 
plenary. This fundamental proposition was clearly set forth 
by this Court in Hearst v. Black, 66 App. D. C. 313, 316-317, 
87 F. 2d 68, 71-72 (1936). In that case the plaintiff brought 
suit to enjoin a special Senate Committee from using certain 
copies to telegraph messages alleged to have been unlawfully 
obtained. The suit was dismissed in the District Court as to 
the Committee for lack of jurisdiction. In affirming the judg¬ 
ment of the lower court, this Court said: 

1 For example, in Kilboum v. Thompson, 103 U. S. 108, 26 L. E(l. 377 (1881) 
it was said that the legislature does not possess a “general power of mak¬ 
ing inquiry into the private affairs of the citizen.” In Barsky v. United 
States, 83 U. S. App. D. C. 127, 167 F. 2d 241 (1948), this Court said that 
in investigations relating to potential threats to national security, “some 
reasonable cause for concern must appear.” And in McGrain v. Daugherty, 
273 U. S. 135 (1927), the Supreme Court said that “a witness rightfully 
may refuse to answer where the bounds of the [legislative] power are 
exceeded or the questions are not pertinent to the matter under inquiry.” 
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* * * Here, as appears both from the bill and by ad¬ 
mission of parties, the committee has obtained copies 
of the telegrams and they are now physically in its pos¬ 
session ; and this means nothing more nor less than that 
they are in the hands of the Senate, for the committee 
is a part of the Senate created, as we have seen, by the 
Senate for the purpose of investigating the subject of 
lobbying, in aid of proposed legislation. The prayer of 
the bill is that the committee be restrained from keep¬ 
ing the messages or making any use of them or disclos¬ 
ing their contents. In other words, that if we find 
that the method adopted to obtain the telegrams was 
an invasion of appellant’s legal rights, we should say 
to the committee and the Senate that the contents could 
not be disclosed or used in the exercise by the Senate 
of its legitimate functions. We know of no case in 
which it has been held that a court of equity has au¬ 
thority to do any of these things. On the contrary, 
the universal rule, so jar as we know it, is that the legis¬ 
lative discretion in discharge of its constitutional junc¬ 
tions, whether rightfully or wrongfully exercised, is not 
a subject for judicial interference. 

# # t # # 

* * * If it be insisted that this is the acknowledg¬ 

ment of a power whose plenitude may become a cata¬ 
clysm, the answer is that the Congress “is as much the 
guardian of the liberties and welfare of the people as the 
courts”; and in this view the assumption may properly 
be indulged that, attention being called to the unlawful 
nature of the search, the Senate will not use its proceeds 
in disregard of appellant’s rights. [Citations omitted, 
italics supplied.] 

The appellees constitute the Committee on Un-American 
Activities of the United States House of Representatives, a 
standing committee established by the Congress and accorded 
specific statutory authorization to summon witnesses before 
it and its subcommittees in furtherance of its investigative 
powers. 60 Stat. S12, S28. The validity of this Committee, 
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the scope of the functions delegated to it, and its power of in¬ 
quiry, have been questioned before the courts on numerous 
occasions and in each instance found not wanting. Ernspak v. 

United States, -U. S. App. D. C.-, No. 10,943, decided 

December 19, 1952; Dennis v. United States, 84 U. S. App. 
D. C. 31, 171 F. 2d 986 (1948), afi’d, 339 U. S. 162, 70 S. Ct. 
519. 94 L. Ed. 734 (1950); Lawson and Trumbo v. United 
States, 85 U. S. App. D. C. 167, 176 F. 2d 49 (1949), cert, 
denied, 339 U. S. 934, 70 S. Ct. 663, 94 L. Ed. 1352 (1950); 
Bar sky v. United States, supra; United States v. Josephson, 
supra. On January 17, 1952, a subpoena was served upon the 
appellant, directing him to appear before the Committee on 
the following January 24 4 (App. 12a). The appellant chose 
not to comply with the terms of the subpoena, however, but 
sought alleviation from its command in the District Court. He 
there alleged, as he now asserts, that the subpoena was not 
issued to accomplish any legitimate legislative purpose, but 
merely to obtain his “official” appearance and testimony before 
the Committee (App. 6a). The appellant maintains that the 
Committee, in view of certain statements made by some of its 
members, has taken the position that his prior appearance 
before a Subcommittee thereof was a nullity for lack of a 
quorum (App. 18a-19a, 21a-22a). A subpoena issued under 
these circumstances, the appellant contends, is rendered in¬ 
valid (Br. 21). 5 

The appellant s argument is palpably fallacious in that it 
constitutes an ill-concealed attempt to reach a favorable con¬ 
clusion of law, as to him, by way of an erroneous conclusion of 
fact, namely, that the Committee’s purpose in demanding his 
recall was merely and solely to correct the possible lack of a 
quorum in the original proceeding. 6 An examination of the 

* The subpoena was continued to January 25, 1952, and, because of ap¬ 
pellant’s failure to appear on that date, to January 28, 1952. 

J It is not contended by the appellant, nor is it the law, Cf., Dermis v. 
United States , 84 U. S. App. D. C. 31, 171 F. 2d 986 (194S), that the recall 
of a witness before a Congressional committee is, per se, unlawful. 

* Apparently anticipating discovery of his untenable position in this re¬ 
spect, appellant has strenuously urged at the outset that the Government, 
having moved to dismiss his complaint, must accept the allegations con¬ 
tained therein as true (Br. 11-12). The appellant’s analysis of the ap¬ 
plicable rule is inaccurate. Correctly stated, only those allegations of fact 
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mittees,” Eisler v. United States, supra, or “individual members 
of the Committee.” Morford v. United States, supra. 

The appellant further contends that while it has not been 
the practice of the Committee to recall witnesses who have 
once testified, the fact that it has endeavored to do so in this 
instance establishes the illegality of its actions as to him (App. 
23a). This type of argument was summarily rejected by the 
Court in Barsky v. United States, supra. 

We submit that the Committee, in the issuance of the sub¬ 
poena here under attack, was properly exercising its recog¬ 
nized power of inquiry as an adjunct to the Congressional power 
of legislation. The trial court, therefore, correctly held that it 
was without jurisdiction to entertain the appellant’s suit for a 
declaratory judgment and injunctive relief. 

B. This is a suit against the United States to which it has not given its 

consent 

The relief which the appellant seeks is barred by another 
immutable governmental principle, i. e., the doctrine of sov¬ 
ereign immunity, which, in the absence of consent thereto, ren¬ 
ders the United States as sovereign absolutely immune from 
suit. Although the appellant contends contrariwise, it seems 
inescapably clear that the instant action has been instituted 
against the United States. Indeed, in his complaint, the ap¬ 
pellant categorically states that the “Defendants constitute the 
Committee on Un-American Activities of the House of Repre¬ 
sentatives of the United States” (App. 4a). The Committee, 
an instrumentality of Congress, and thus of the United States, 
obviously shares the sovereign’s immunity from suit. 

As we have demonstrated in Point A above, the Commit¬ 
tee. by virtue of its inherent powers as w^ell as by express 
statutory authorization, was unquestionably empowered 
through its members to compel, by subpoena, the appellant’s 
attendance before said Committee. It is not open to dispute 
that a governmental official, acting in such capacity, is immune 
from suit unless consent thereto has been granted by the Con¬ 
gress. The Supreme Court, in Larson v. Domestic & Foreign 
Corp., 337 U. S. 682, 695, 69 S. Ct. 1457, 93 L. Ed. 162S (1949), 
stated the rule applicable to the present case as follows: 
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* * * We hold that if the actions of an officer do not 
conflict with the terms of his valid statutory authority, 
then they are the actions of the sovereign, whether or 
not they are tortious under general law, if they would be 
regarded as the actions of a private principal under the 
normal rules of agency. A Government officer is not 
thereby necessarily immunized from liability, if his 
action is such that a liability would be imposed by the 
general law of torts. But the action itself cannot be 
enjoined or directed, since it is also the action of the 
sovereign. 

The appellant, seeking to avoid the stultifying effect of the 
doctrine of sovereign immunity, contends that his suit is 
directed, not against the Committee, but rather against the 
individual members thereof who have exceeded their delegated 
authority (Br. 38-39). Sovereign immunity cannot, however, 
be circumvented by the artifice of naming the defendants in 
their individual capacities. Cf. Larson v. Domestic & Foreign 
Corp., supra. 

Since this is a suit against the United States to which it has 
not consented, we submit that the lower court properly dis¬ 
missed the complaint for lack of jurisdiction. 

II 

The Appellant’s Prayers for a Judgment Declaring the Com¬ 
mittee’s Subpoena Invalid, and for Injunctive Relief 
Pending Determination Thereof, Are Moot 

It is axiomatic that the courts will not assume jurisdiction 
of a case in order to decide a moot question. E. g., Pierre v. 
United States, 319 U. S. 41,63 S. Ct. 910,87 L. Ed. 1199 (1943); 
United States v. Hamburg-American Co., 239 U. S. 466, 36 
S. Ct. 212, 60 L. Ed. 387 (1916); Spreckels Sugar Co. v. Wick- 
ard, 75 U. S. App. D. C. 44, 131 F. 2d 12 (1941); Nelson v. 
B. Simon Hardware Co., 79 U. S. App. D. C., 250, 145 F. 2d 
386 (1944). Aside from the jurisdictional questions discussed 
in Point I, supra, it is the Government’s position that the is¬ 
sues herein under consideration are moot, and have been moot 
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virtually since the commencement of this action in the court 
below. For this reason, if for no other, the appellant’s com¬ 
plaint was properly dismissed for want of jurisdiction. 

A. The issue as to the validity of the subpoena is moot. 
Under the terms of the subpoena, as continued, the appellant 
was directed to appear and testify before the Committee on 
January 28, 1952. He did not comply with the subpoena as 
directed, however, but deliberately absented himself on the 
day of his scheduled appearance before the Committee. 

Although the appellant was unable to obtain relief from the 
mandatory terms of the subpoena prior to its expiration, 7 he 
nevertheless sought in the District Court, and indeed continues 
to seek, a judicial declaration to the effect that the subpoena 
is invalid and, consequently, that he need not respond thereto. 
But it seems obvious that such a determination could not then, 
and cannot now, serve any legitimate purpose. The return 
date of the subpoena having come and gone, the object for 
which it had been created was extinguished, its vitality dis¬ 
sipated, its effectiveness terminated, and compliance there¬ 
with, under the circumstances of this case, rendered impos¬ 
sible. Had the appellant appeared before the Committee on 
January 29, for instance, he could not have been acting in 
responce to this subpoena, for it, as of January 28, no longer 
compelled him to perform any act or to utter any word. Thus, 
while the validity of the subpoena, and the necessity for com¬ 
pliance therewith, may well have constituted justiciable 
issues, so long as it continued to be a vibrant legal instru¬ 
mentality, upon the termination of its existence, a determina¬ 
tion with respect to these issues could only be superfluous. 
In short, the issues had become moot, and, therefore, were not, 
and are not now, subject to judicial consideration. 

The appellant contends, however, that a determination as 
to the validity of the subpoena, even at this late date, might 
prove most valuable to him in the event that the Government 
should seek to prosecute him, as indeed it has done. But “No 


7 On January 2S, 1952, the final return date of the subpoena, the District 
Court denied the appellant’s motion for a preliminary injunction. No effort 
was made to seek preliminary relief in this Court. The instant complaint 
was also filed on January 2S, 1952, and dismissed on June 13,1952 (App. 2a). 


15 


person is immune from prosecution in good faith for his al¬ 
leged criminal acts. Its imminence, even though alleged to be 
in violation of constitutional guarantees, is not a ground for 
equity relief since the lawfulness or constitutionality of the 
statute or ordinance [or, as in this case, the subpoena] on which 
the prosecution is based may be determined as readily in the 
criminal case * * Douglas v. Jeannette, 319 U. S. 
157,163, 63 S. Ct. 877,87 L. Ed. 1324 (1943). And see United 
States v. Groves, 18 F. Supp. 3 (D. C. W. D. Pa. 1937). 

B. The -prayer for injunctive relief is moot. In his com¬ 
plaint, the appellant requested the issuance of a preliminary 
injunction restraining the appellees from taking any action 
against him for failure to comply with the subpoena until its 
validity could be determined. 

On March 17, 1952, an indictment was returned against the 
appellant charging him with willful default in failing to appear 
before the Committee on January 25 and 28, 1952, as he had 
been directed. Trial of this issue commenced in the District 
Court on March 9, 1953. Manifestly, the purpose for which 
the injunction was sought has been wholly frustrated. There 
no longer remains a basis for inj unctive relief. We submit that 
this issue is now moot. 


Ill 

There Exists No Issue Between the Appellees and Appellant 
With Respect to (1) the Validity of His Appearance Before 
the Subcommittee on September 25, 1951, (2) the Validity 
of His Waiver of a Quorum of the Subcommittee on That 
Occasion, or (3) the Ability of the Committee to Commence 
Proceedings Against Him as the Result of His Course of 
Action During Such Appearance. The Complaint was 
Therefore, Correctly Dismissed as to These Purported 
Issues 

Suffice it to say that no controversy exists between the parties 
to this litigation relative to the matters enumerated in the 
caption above. In view of this fact, the complaint, to that 
extent, failed to state a cause of action upon which relief could 
be granted, and was, therefore, correctly dismissed in the court 
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below. It is well-settled that the courts are available to con¬ 
sider justiciable controversies, not to render advisory opinions 
with respect to academic questions. See Joint Anti-Fascist 
Refugee Committee v. Clark, So U. S. App. D. C. 255, 177 F. 
2d 79 (1949); Cover v. Schvxrrtz, 133 F. 2d 541 (2d Cir. 1943), 
cert, denied, 319 U. S. 74S, 63 S. Ct. 115S, 87 L. Ed. 1703; Stein 
v. Delano, 121 F. 2d 975 (3d Cir. 1941), cert, denied, 314 U. S. 
655, 62 S. Ct. 106. S6 L. Ed. 525. 

CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 


Charles M. I relax, 

United States Attorney. 

Fran-k H. Strickler, 
William R. Glendon, 
William J. Peck, 

Assistant United States Attorneys. 
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